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Plaintiff, The Pullman Group, LLC, (“Pullman LLC”) by its attorneys, Stein & Associates, P.C. and Ziegler, Ziegler & Altman LLP, as and for its supplemental, amended complaint against defendants, alleges as follows:
INTRODUCTION
1. This is an action for, inter alia, defendants’ conspiratorial and willful misappropriation, use and improper disclosure of plaintiff’s valuable, confidential, proprietary, trade secrets, as well as defendants’ breach of explicit confidentiality agreements, breach of fully subscribed contracts, breach of fiduciary duties, negligence, conversion, and unjust enrichment, for which plaintiff seeks money damages and injunctive relief.

2. Mr. David Pullman, Chairman and CEO of Pullman LLC (“Mr. Pullman”), created brilliant, novel and non-obvious formulae for securitizing intellectual property (including copyright royalty streams) and the financial instruments thereby created, which have revolutionized an industry, and resulted in not just the generation of many millions of dollars, but the accreditation of Mr. Pullman as one of the top one hundred innovators by Time Magazine (see Ex. A).  Pullman’s confidential and valuable formulae and financial instruments, painstakingly protected by written agreements, have given Pullman LLC a competitive advantage over its competitors and remain difficult, if not impossible, to independently duplicate, rendering defendants’ malicious and willful misappropriation a heinous violation of plaintiff’s rights, resulting in the wrongful obtainment by them of millions of dollars that should otherwise have belonged to plaintiff.  The novelty and non-obvious nature of the inventions is shown by, inter alia, their huge commercial success, in the hands of those capable of full exploitation.  See, e.g., A. E. Staley Manufacturing Company v. Harvest Brand, Inc., 452 F.2d 735 (10th Cir. 1971), cert. denied, 406 U.S. 974, 92 S. Ct. 2415, 32 L. Ed. 2d 674 (1972). 

3. Procedurally, in a companion case, The Pullman Group, LLC v. The Prudential Insurance Company, et al., Index No. 99/605210, both the IAS court and the First Department ruled that Pullman LLC lacked standing to sue because the trade secret rights in issue were owned in part by each of Gruntal Inc. (“Gruntal”) and Fahnestock & Co., Inc. (“Fahnestock”), two former employers of Mr. Pullman, and their rights were not conveyed to Pullman LLC.  Despite executed assignments, the courts in the companion case ruled that these assignments did not explicitly state that the trade secrets were being assigned.  

4. In order to cure this issue, Pullman LLC has acquired explicit assignment of the trade secrets.  On December 3, 2001 Gruntal assigned the trade secrets to Pullman LLC (Ex. B).  On December 5, 2001, Fahnestock assigned the trade secrets to Pullman, personally (Ex. C).  On December 6, 2001, Pullman, personally, assigned the trade secrets received from Fahnestock, to Pullman LLC (Ex. D).  Accordingly, there can be no question that the plaintiff, Pullman LLC, has full standing to sue.

5. The December 3, 2001 Gruntal Assignment (Ex. B) states:

Gruntal hereby explicitly sells, assigns, and transfers to Pullman Group [LLC] the entire right, title and interest in all trade secrets, and intellectual property (including processes, patterns, sequences, compilations, formulas, know-how, work-product, confidential information, confidentiality agreements and products in the field) conceived, developed, or perfected by Pullman (a) solely in connection with the contracts between Gruntal and (I) David Bowie and Rascoff Zysblat Organization Inc., dated September 3, 1996, (ii) Thousand Adventures, Incorporated, dated September 3, 1996, (iii) LMI Acquisition Corp., dated October 20, 1995, and USA Finance (successor corporation to LMI Acquisition Corp.), dated July 9, 1996, (iv) Cushman & Wakefield, dated June 27, 1996, (v) Sea West Financial Corporation, dated May 3, 1996, (vi) Legacy Benefits Corp. dated April 8, 1996, and (vii) National Century Financial Enterprise, dated February 2, 1996 (collectively, the “Contracts”), and (b) during the period of Pullman’s employment at Gruntal (February 1, 1994 through December 31, 1996). 

6. Likewise, the December 5, 2001 Fahnestock Assignment (Ex. C) states:

With respect to all trade secrets and other intellectual property developed or conceived whether in whole or in part, by Assignee [David Pullman], during the course of his employment by Assignor from January 1, 1997 through August 19, 1998, nunc pro tunc, in the field of securitization of intellectual property royalties and/or revenues, including music and entertainment royalties (“the trade secrets”), Assignor [Fahnestock] hereby expressly sells, assigns and transfers to Assignee, its assigns or legal representatives the entire right, title and interest in such trade secrets and other intellectual property including, without limitation, the proprietary processes, patterns, sequences, compilations, formulas, know-how, work-product, confidential information, confidentiality agreements, and products in the field, royalty cash flow models, valuations, methodology, business plans, work product tailored for the securitization of intellectual property assets, including music and entertainment assets; databases of potential rights owners, databases of potential contracts, clients, issuers, investors in the area of intellectual property and entertainment, and processes for assisting to educate rating agencies and institutional investors with respect to products developed in the field.  There are no restrictions to this Agreement. 

7. Plaintiff will avoid disclosure of its confidential trade secrets through the vehicle of the instant complaint, but nonetheless affirmatively states that such trade secrets satisfy the mandates of Restatement of Torts § 757, comment b (1939) (see, e.g., Ashland Management Inc. v. Janien, 82 N.Y.2d 395, 624 N.E.2d 1007, 604 N.Y.S.2d 912, 29 U.S.P.Q. 2d 1059 (1993); North Atlantic Instruments, Inc. v. Haber and Apex Signal Corp., 188 F. 3d 38, 51 U.S.P.Q. 2d 1742 (2nd Cir. 1999)), were retained in secrecy by plaintiff, and reside in the process and products resulting from the proprietary process, and thus include, without limitation, the proprietary process, patterns, sequences, compilations, formulas, know-how, work product, confidential information, confidentiality agreements, and products in the field, royalty cash flow models, valuations, methodology, business plans, work product tailored for the securitization of intellectual property assets, including music and entertainment assets; databases of potential rights owners, databases of potential clients, clients, issuers, investors in the area of intellectual property and entertainment, and processes for assisting to educate rating agencies and institutional investors with respect to products in the field, whether reduced to writing or not, whether communicated orally or verbally owned outright or by assignment by the plaintiff (hereinafter “Plaintiff’s Trade Secrets”).  

8. As alleged in detail below, Mr. Pullman independently developed Plaintiff’s Trade Secrets, applied the same while employed by Gruntal, and thereafter continued the exploitation and refinement of Plaintiff’s Trade Secrets at Fahnestock & Co., Inc. (“Fahnestock”), another securities and brokerage investment banking firm, then in his own name individually or through a d/b/a known as The Pullman Group, and finally through plaintiff, Pullman LLC.  The evolution of Plaintiff’s Trade Secrets are incorporated in the definition.  As indicated above, Pullman LLC has procured complete assignment of Plaintiff’s Trade Secrets.

9. In the companion case, the First Department also ruled that plaintiff lacked standing to assert certain claims against defendants because they allegedly belonged to Fahnestock as a result of an absence of explicit language assigning those rights to plaintiff.  To cure this perceived procedural issue, Mr. Pullman received by assignment, and thereafter assigned to Pullman LLC, such rights:

b.  Assignment of Lawsuits and Claims.  To the extent not conveyed in paragraph (a) hereof [Assignment of Trade Secrets], Assignor [Fahnestock] hereby expressly assigns all of Assignor’s rights, titles, interests, causes of action, suits, sums of money, claims and demands, assertions and claims of attorney-client or other privilege or protection, of any nature whatsoever that Assignor had in the past, or now has, for upon, or by reason of any matter, cause or thing whatsoever arising out of, in connection with or relating to the trade secrets assigned hereby.  There are no restrictions to this Agreement. [Ex. C.]

10. Because of the necessity of a reliable royalty stream, asset-backed securitization of intellectual property is only possible with respect to a finite, unique and highly select group of rights holders with established careers and predictable future royalty revenue streams.  Enormous efforts and due diligence are undertaken in order to locate appropriate revenue streams, calculate their value in the securities market, market the product to potential investors, and structure the actual transaction. Accordingly Plaintiff’s Trade Secrets involved in this action have an enormous commercial value.

11. This lawsuit results from the successful efforts by all of the defendants acting in active concert and conspiracy together, and especially by two of the defendants, The Prudential Insurance Company of America (now d/b/a “Prudential Financial”) (“Prudential Insurance”) and the Rascoff/Zysblat Organization, Inc. (“RZO”) and the individual defendants to usurp for their exclusive benefit Plaintiff’s Trade Secrets and the lucrative business opportunities they perceived to exist in the application thereof. 

12. As alleged in detail below, rather than deal lawfully, fairly and honorably, defendants as a group, with, upon information and belief, Prudential Insurance and RZO at the helm, inter alia: (a) enticed Fahnestock to join them in a joint venture to form a limited liability company, in which Fahnestock, RZO and Prudential Insurance were each to have owned a one-third equity interest, to pursue the financing and acquisition of royalty-generating intellectual property assets and in which commitment letters were executed and the conditions fully and completely met thereby creating binding contracts; (b) under the guise of good-faith negotiation of the joint venture, encouraged and induced Fahnestock and Mr. Pullman to disclose Plaintiff’s Trade Secrets and to assist in the structuring and documentation of substantially all of the underlying contracts needed to fully perfect the joint venture; and (c) repudiated their contractual and fiduciary obligations by eliminating Fahnestock from the deal and consummating essentially the same transaction between themselves, under a co-conspiratorial scheme to fully receive and learn Plaintiff’s Trade Secrets under the guise of a continued relationship, while all along simply intending a misappropriation of them from the plaintiff, and an independent use and disclosure in derogation of their duties and in violation of plaintiff’s rights.  These defendants acted with the assistance and cooperation of each of the individual defendants, ultra virus of their employment duties and, upon information and belief, for independent financial and other gain, as well as the defendant law firm, Willkie, Farr & Gallagher (“Willkie Farr”), which had been representing, and was counsel to, both David Pullman and Fahnestock in the original joint venture transaction.

13. In addition, while still actively negotiating with Fahnestock and Mr. Pullman to create the original joint venture, defendants acting as a co-conspiratorial group, and with Prudential Insurance at the helm, violated contractual and fiduciary obligations owed directly or by assignment to plaintiff, by wrongfully disclosing part or all of Plaintiff’s Trade Secrets to one of its wholly-owned subsidiaries, defendant Prudential Securities Inc., which in turn wrongfully used such trade secrets to create yet another joint venture - - defendant CAK/Universal Credit Corp. - - to compete with plaintiff in the same highly-specialized securitization field and thereby assist Prudential Insurance in its efforts to dominate the market in that field at the exclusion of plaintiff while using Plaintiff’s Trade Secrets, resulting in great and irreparable harm to plaintiff.


JURISDICTION AND VENUE
14. Jurisdiction is proper pursuant to C.P.L.R. §§ 301 and 302 because all defendants are either domestic or duly licensed foreign corporations, or transact business within the State of New York, or have committed torts within the State of New York, or have committed torts outside the State of New York causing injury to plaintiff in the State and regularly do or solicit business in the State or should reasonably expect the acts to have consequences in the State and derive substantial revenue from interstate or international commerce. 

15. Venue is proper pursuant to C.P.L.R. § 503 because the plaintiff resides in New York County, at 1370 Avenue of the Americas, New York, New York 10019.


PARTIES
16. Plaintiff, The Pullman Group, LLC (“Pullman LLC”), is a limited liability company organized and existing under the laws of the State of Delaware with its principal place of business at 1370 Avenue of the Americas, New York, New York 10019. 

17. Upon information and belief, defendant, Prudential Insurance Company of America (“Prudential Insurance”), is a corporation organized and existing under the laws of the State of New Jersey with its corporate headquarters at One Gateway Center, Newark, New Jersey 07102.  Upon information and belief, Prudential Insurance manages approximately $223 billion in assets for individuals and institutions.

18. Upon information and belief, defendant, Prudential Investments Corp. (“Prudential Investments”) is either a division or a corporate subsidiary of Prudential Insurance, with its principal place of business at One Gateway Center, Newark, New Jersey 07102.  Prudential Investments, upon information and belief, invests monies for and on behalf of Prudential Insurance.

19. Upon information and belief, defendant, Prudential Securities Incorporated (“Prudential Securities”) is a corporation organized and existing under the laws of the State of Delaware with its principal place of business at 199 Water Street, New York, New York 10292.  Upon information and belief, Prudential Securities is a subsidiary of Prudential Insurance engaged in the securities brokerage business.


20. Upon information and belief, defendant, Rascoff/Zysblat Organization, Inc. (“RZO”) is a corporation organized and existing under the laws of the State of New Jersey with its principal place of business at 110 West 57th Street, New York, New York 10019.  At all times relevant to this action, defendant RZO served as a business management firm for a number of music superstars, including but not limited to David Bowie.  In or about March 1998, RZO was acquired by American Express and, upon information and belief, is now affiliated with Provident Financial Management, a division of American Express.

21. Upon information and belief, defendant, Willkie Farr & Gallagher (“Willkie Farr”) is a New York law partnership with its principal place of business at 153 East 53rd Street, New York, New York 10022.

22. Upon information and belief, defendant, CAK/Universal Credit Corporation (“CAK”) is a corporation organized and existing under the laws of the State of Delaware with its principal place of business at 1330 Avenue of the Americas, New York, New York 10019.  Upon information and belief, CAK was formed in connection with and financed by Prudential Securities, and is headed by defendant, Charles Koppelman (“Koppelman”).

23. Upon information and belief, defendant, Entertainment Finance International, LLC (“EFI”) is a limited liability corporation organized and existing under the laws of the State of Delaware with its principal place of business at 110 West 57th Street, New York, New York 10019.  Upon information and belief, EFI was formed by defendants Prudential Securities and RZO to finance cash flows and create asset-backed securitizations in the entertainment industry.

24. Upon information and belief, defendant, UCC Lending Corporation (“UCC Lending”) is a corporation organized and existing under the laws of the State of Delaware with its principal place of business at 1330 Avenue of the Americas, New York, New York 10019.  Upon information and belief, defendant UCC Lending is a special purpose subsidiary of defendant CAK that provides collateralized loans with respect to CAK’s transactions.

25. Upon information and belief, each of defendants John Wilson, Andrea Kutscher, and Tom Terchek were employed by or otherwise affiliated with one or more of the Prudential defendants during the time period in issue, and were personally responsible for and directed the infringing conduct complained of herein.

26. Upon information and belief, each of Charlie Koppelman and Bob DeLoren were employed by or otherwise affiliated with defendant CAK during the time period in issue, and were personally responsible for and directed the infringing conduct complained of herein.

27. Upon information and belief, each of Richard “Dick” Rudder and Richard “Dick” Sammis were employed by or otherwise affiliated with defendant Willkie Farr, and were personally responsible for and directed the infringing conduct complained of herein.


PLAINTIFF’S STANDING TO SUE

28. From February 1, 1994 to December 31, 1996, Mr. Pullman was principal of Gruntal’s Structured Asset Sales Group.  On December 3, 2001, Gruntal assigned and transferred to Pullman LLC the entire right, title and interest in all trade secrets and intellectual property created during that period of time.  This assignment is attached as Exhibit B and is incorporated in its entirety by reference.

29. In January 1997, Mr. Pullman joined Fahnestock as principal of Fahnestock’s Structured Asset Sales Group.  On December 5, 2001, Fahnestock sold, assigned, and transferred to Pullman the entire right, title and interest in all trade secrets and other intellectual property created during that period of time.  This assignment is attached as Exhibit C and is incorporated in its entirety by reference.

30. On December 6, 2001, Mr. Pullman assigned the entire right, title and interest in all trade secrets and intellectual property to Pullman LLC.

31. All of the contract, partnership and joint venture  rights in connection with the specific transactions discussed hereinbelow, were assigned on December 30, 1996 by Gruntal to Fahnestock (Ex. A to Ex. B) and accepted by Fahnestock on January 30, 1997 (Ex. B to Ex. B), and by Fahnestock to Pullman LLC on August 25, 2000 (Ex. E). 

FACTS
The Bowie Transaction
32. While associated with Gruntal, Mr. Pullman introduced his concept for the securitization of intellectual property royalties to defendant, William Zysblat, the President of defendant RZO, who had solicited Gruntal and David Pullman to propose innovative financing concepts for David Bowie, one of RZO’s clients, and a world renowned musical artist.  In response, Mr. Pullman developed and presented to RZO a plan to securitize the projected royalty stream from David Bowie’s music catalogue. 

33. Based on Mr. Pullman’s plan and personal involvement, David Bowie, through RZO and with RZO as an agent, engaged Gruntal on an exclusive basis, pursuant to a confidential engagement letter dated September 3, 1996 (the “Gruntal Engagement Letter” a copy of which, redacted to protect confidentiality, is Ex. F), to act as Bowie’s agent and advisor with respect to all aspects of the securitization of Bowie’s music catalog (the “Bowie Transaction”).

34. The Gruntal Engagement Letter provided, inter alia:

11.  Confidentiality.  Each of the Owner and Gruntal, on its own behalf and on behalf of its partners, shareholders, officers, employees and agents, hereby acknowledges that the form and content of the Engagement Letter, the form and contents of all documents, instruments and other materials which may become available to it during the course of and with respect to the Transaction [the Bowie Transaction], and all information pertaining to the Securities, including the structure, the credit spread, and the other terms (collectively, the “Materials”) are confidential and such Materials, or any portion thereof, and the contents and substance thereof, may not be disseminated, distributed, discussed or otherwise made available to any person other than the Owner and Gruntal, without the express prior written approval of the other party.  In addition, each party shall not publicly disclose or advertise any aspect of this transaction including, without limitation, identifying the marketing agent and/or package without the prior written approval of the other party.  Each of the Owner and Gruntal, acknowledges that a breach of this provision shall cause irreparable harm to the other party that remedies at law may be inadequate to redress and that Gruntal and Owner, as the case may be, will be entitled to injunctive or similar equitable relief against the other party.


* * * * *

14.  Authorized Representatives.  The Owner hereby designates William L. Zysblat [defendant Zysblat] of Rascoff Zysblat Organization Inc. [defendant RZO] as its Authorized Representative(s) in connection with the Transaction and the Engagement.  The Owner represents and warrants that its Authorized Representative(s) is duly authorized to act on its behalf.  The Owner may designate one or more other Authorized Representatives by written notice to Gruntal at its address as designated in this Engagement Letter.

35. Defendants Zysblat and RZO were agents under the Gruntal Engagement Letter and obligated to comply with the confidentiality provisions contained in its paragraph 11.

36. Defendant Zysblat signed the Gruntal Engagement Letter (Ex. F) on or about the date indicated.

37. Each of defendants Zysblat, Cyrana and Rascoff, individually and on behalf of defendant RZO, were bound to protect, honor and fully perform under the confidentiality provisions of the Gruntal Engagement Letter (Ex. F).

38. The Gruntal Engagement Letter further authorized its assignment by Gruntal “at the sole discretion of David Pullman” by stating as follows:

12.  Assignability.  Notwithstanding anything to the contrary, each provision of this Agreement shall extend to, bind and inure to the benefit of David Bowie and Gruntal and their respective successors and assigns.  This Agreement shall be assignable at the sole discretion of David Pullman.

39. Mr. Pullman, acting on behalf of Gruntal, selected and retained defendants Richard D. Rudder (“Rudder”), and Richard Sammis (“Sammis”), and their law firm, defendant Willkie Farr, to represent Bowie as issuer and Gruntal as underwriter in connection with the proposed Bowie Transaction.

40. Upon information and belief, each of defendants Rudder, Sammis and Willkie Farr accepted the engagement to act as legal counsel and attorneys to Gruntal and to the Bowie Transaction, and to act with the highest level of ethics as attorneys and members of the bar to protect and preserve Plaintiff’s Trade Secrets and not to use or disclose any of such Trade Secrets without the explicit consent of the owner thereof, and not to use or disclose any of such Trade Secrets for defendants’ own private benefit or gain.

41. In September-October 1996, after defendant Prudential Insurance expressed interest in investing in the Bowie Transaction, at the request of Mr. Pullman to preserve the confidential trade secrets, defendant Prudential Insurance entered into a written confidentiality agreement with Gruntal dated October 10, 1996 (“Pru Insurance - Confidentiality Agreement,” Ex. G), which prohibited Prudential Insurance from disclosing any non-public or proprietary information furnished to it by Gruntal.  

42. Defendant Andrea Kutscher signed the Pru Insurance - Confidentiality Agreement (Ex. G) on or about the date indicated.

43. By way of the Pru Insurance - Confidentiality Agreement, Prudential Insurance agreed, with respect to Gruntal’s “Confidential Information” (defined as including information given by Gruntal to Prudential Insurance that is “non-public, confidential or proprietary in nature”):

We [Prudential Insurance] agree that we will use our best efforts to hold in confidence and not to disclose the Confidential Information, except . . . in connection with the Transaction [the Bowie Transaction].

44. There is no limit on the term of the Pru Insurance - Confidentiality Agreement (Ex. G), nor any covenant against its assignability by Gruntal to Pullman LLC.

45. Effective January 3, 1997, prior to the completion and closing of the Bowie Transaction, David Pullman and Gruntal’s Structured Asset Sales Group moved to Fahnestock and became the Fahnestock Structured Asset Sales Group.  In connection with Pullman’s move from Gruntal to Fahnestock, Gruntal assigned to Fahnestock all of its rights and obligations in connection with all pending transactions with which Pullman and the Group were involved, including but not limited to a contract between Gruntal, David Bowie and RZO, dated September 3, 1996 (the “Bowie Contract”) (Ex. A to Ex. B). 

46. Gruntal, Fahnestock and Mr. Pullman expended substantial time, effort and money in structuring the Bowie Bond securitization, in creating unique royalty cash flow models, in working with defendants Rudder, Sammis and Willkie Farr in tailoring appropriate legal documents for the transaction, in performing due diligence, in assisting in securing an investment grade rating for the bonds ultimately issued in the Bowie Transaction by national rating agencies, and in developing highly confidential compendia of due diligence and marketing materials for prospective investors - - in accordance with and embodying Plaintiff’s Trade Secrets, under the direction and supervision of Mr. Pullman.

47. Because the Bowie Transaction was accomplished by means of a private placement, the placement memoranda were circulated only to the parties, their attorneys and the financial rating agencies, thereby further preserving the confidential, proprietary nature of Plaintiff’s Trade Secrets which were applied to the transaction.

48. The Bowie Transaction closed on January 30, 1997, and defendant Prudential Insurance purchased the entire $55 million allotment of bonds issued thereunder in a private placement transaction.

49. Very broadly speaking, the Bowie Transaction operated as follows: in exchange for the right to receive income from his music catalogue for a fifteen-year period, David Bowie was paid a lump sum in cash, which was widely reported in Time Magazine, among other publications, to be $55 million.  The bonds remain self-liquidating, in that the royalty stream is applied directly and paid to the bond holders (in accordance with the terms of the bond) to reduce principal and interest.


50. In negotiating, structuring and documenting the Bowie Transaction, Mr. Pullman had extensive personal contacts and dealings with several representatives of Prudential Insurance, including defendant John Wilson, then Managing Director at Prudential Insurance, defendant Andrea B. Kutscher, then Vice President of Prudential Investments’ Structured Finance Group, defendant Tom Terchek, then Vice President of Prudential Investments’ Structured Finance Group, and Richard D. Gorevitz, then in-house counsel.

51. Each of defendants Wilson, Kutscher, and Terchek individually and on behalf of Prudential Insurance, were bound to protect, honor and fully perform under the confidentiality provisions of the Pru Insurance - Confidentiality Agreement (Ex. G).  

52. Mr. Pullman’s successful adaptation of securitization to intellectual property assets through the Bowie Transaction was heralded as a major cornerstone in the theretofore vastly divergent industries of musical royalties and securitization, and widely reported in a multitude of articles in the national and international financial and general media (see, e.g., Ex. A).

53. As a result of the media coverage received by the Bowie Transaction, Mr. Pullman was approached by a large number of individual artists, as well as potential investors and financial institutions, all of whom expressed interest in working with him to structure similar transactions based upon various intellectual property assets which they owned or controlled.  Among others, Mr. Pullman was approached by defendant, William Zysblat, principal of RZO to apply Plaintiff’s Trade Secrets to other music royalty portfolios.

Fahnestock/RZO Partnership
54. In January 1997, Fahnestock, acting by and through Mr. Pullman, entered into an oral partnership agreement with RZO, acting by and through defendant, William Zysblat (the “Fahnestock/RZO Partnership”) to apply Plaintiff’s Trade Secrets to subsequent deals that met the parameters.  Pursuant to this agreement, RZO agreed to provide Fahnestock with exclusive rights to all of its music clients.  In return, Fahnestock agreed to provide its services and investor base to the Fahnestock/RZO Partnership to, inter alia, structure a securitization program on behalf of RZO’s clients, and to structure and obtain a secured line of credit for such transactions through a revolving warehouse loan facility.   The partnership was on a 50-50 basis.

55. As part of Fahnestock and RZO’s continued relationship, Fahnestock and RZO mutually agreed either explicitly, implicitly or by conduct, to, inter alia, extend the obligations of confidentiality under section 11 of the Gruntal Engagement Letter.

56. As part of the Fahnestock/RZO Partnership, Mr. Pullman and Fahnestock shared with RZO at least some of Plaintiff’s Trade Secrets.  

57. Mr. Pullman shared at least some of Plaintiff’s Trade Secrets with RZO under the express understanding that defendants RZO, as well as individual defendants Zysblat, Cyrana and Rascoff, continued to be bound by the confidentiality provisions contained in section 11 of the Gruntal Engagement Letter. 

58. As a member of the RZO/Fahnestock Partnership, defendant RZO, and its principals, defendants Zysblat, Cyrana and Rascoff, owed Mr. Pullman and Fahnestock all of the duties of a fiduciary, including the duty of undivided loyalty, the duty to act in the best interests of the partnership, and the duty to refrain from any act that would harm the members of the partnership.

59. In blatant breach of its fiduciary obligations, defendants RZO, Zysblat, Cryana and Rascoff, failed to disclose that, upon information and belief, defendant RZO was in imminent danger of losing many of its most celebrated clients, including the Rolling Stones, Patti Smith and Paul Simon, because of growing dissatisfaction on the part of such clients with the manner in which defendant RZO had been managing their business and related affairs.  Plaintiff only later learned that in the past years defendant RZO had lost prominent clients such as Duran Duran, the Elvis Presley Estate and Lieber & Stoller, for similar reasons.

60. If defendant RZO had disclosed the precarious status of its client base, Mr. Pullman and Fahnestock would not have offered defendant RZO a full fifty percent partnership interest, but rather would either have offered it a significantly reduced position or would have chosen to forgo defendant RZO’s participation entirely and have merely retained an outside accounting firm to perform ministerial accounting, royalty auditing and administrative services on an hourly basis.

The RFA Joint Venture
61. Following the success and widespread press coverage of the Bowie Transaction in early 1997, David Pullman was solicited by numerous entities which were interested in serving as revolving warehouse lenders for future securitized entertainment and intellectual property transactions, without requiring plaintiff and its predecessors to make any capital investment whatsoever, and permitting the acquisition of the underlying rights in advance of the ultimate sale of the securities.

62. In or about April 1997, defendant Kutscher of defendant Prudential Insurance advised Mr. Pullman that defendant Prudential Investments was in the process of establishing a new high-yield fund and a warehouse revolving credit facility, and was seeking investment opportunities to fund.


63. In or about June 1997, acting at the request of defendant Kutscher, Mr. Pullman submitted a written proposal to defendant Prudential Insurance outlining terms for the formation of an entity to be known as Royalty Finance Company of America (“RFA”), a joint venture in which defendant Prudential Investments would be the exclusive revolving warehouse lender and provider of subordinated debt on future bond issues secured by intellectual property royalties.

64. As part of the written proposal for RFA - - and with defendant Prudential Insurance’s written assurances of strict confidentiality and obligations including Ex. G - - Fahnestock disclosed to defendant Prudential representatives on a “no-name” basis certain aspects of Plaintiff’s Trade Secrets concerning potential future securitization transactions which Fahnestock was actively pursuing or negotiating.

The RFA Agreement and Prudential’s Executed,

Signed and Fully Satisfied, Binding Agreement
65. The original RFA deal contemplated that Fahnestock would act as the investment bank and broker-dealer and would originate, structure and place all future bond deals.   Because of the existing Fahnestock/RZO Partnership, Fahnestock brought defendant RZO into the RFA joint venture as an equal 50-50 partner, to service future bond deals by performing accounting, royalty auditing, and administrative services.  While defendant RZO and Fahnestock would be equal partners in RFA, thus reducing Fahnestock’s one hundred percent equity, it was originally anticipated, understood and agreed that defendant Prudential Insurance and one or more of its subsidiaries would serve as a partner as well as a warehouse and subordinated debt provider, and would receive a guaranteed minimum return on its investment.

66. Soon after Mr. Pullman presented Fahnestock’s RFA proposal to defendant Prudential Insurance, he and defendant Prudential Insurance entered into intense and protracted negotiations concerning the terms for the formation of RFA, which continued throughout the summer and early fall of 1997.   During this period defendant Prudential Insurance repeatedly and unequivocally expressed its intention to provide warehouse credit and subordinated debt facilities for the use of RFA. 

67. While Mr. Pullman was negotiating with defendant Prudential Insurance, he and Fahnestock continued to be approached by other lenders and investors seeking its expertise (and application of Plaintiff’s Trade Secrets) to structure intellectual property asset-based securitizations.  In direct reliance on defendant Prudential Insurance’s repeated assurances and agreement that it was fully committed to the consummation of the warehouse facility and subordinated debt/equity facility joint venture transaction, Mr. Pullman refrained from pursuing any other proposed opportunities.

68. After nearly six months of negotiations, defendant Prudential Insurance issued a commitment letter dated October 21, 1997 (the “Commitment Letter”), agreeing to all of the material terms for the formation of RFA.  In the Commitment Letter, defendant Prudential Insurance committed itself to provide a revolving $100 million warehouse facility, expandable to $250 million, and an additional $15 million, expandable to $45 million, in subordinated financing to RFA for the purpose of making entertainment asset-based loans for ultimate securitizations.  The Commitment Letter, drafted by defendant Prudential Insurance, was executed by defendant Kutscher and defendant Prudential Investments, as well as Mr. Pullman (on behalf of Fahnestock) and defendant RZO.

69. Under the terms of the Commitment Letter, Fahenstock was to act as exclusive placement agent for the loans and securitizations completed through RFA.  At the time the Commitment Letter was executed, all parties and their representatives agreed that Mr. Pullman was to act as the principal figure in the transaction because of his status as the creator of such financial instruments and Plaintiff’s Trade Secrets.

70. The Commitment Letter had only four requirements to which the “Transaction” involving “The Warehouse Facility and the Subordinated Financing” were subject:

. . . (a) the authorization of such commitment by the Finance Committee of Prudential’s Board of Directors, (b) Prudential, Rascoff, Zysblat Organization Inc. (“RZO”) and Fahnestock Structured Asset Sales Group (“Fahnestock”) reaching final agreement upon terms, conditions, covenants and other provisions satisfactory to Prudential to be included in the Warehouse Facility and Subordinate Financing to be committed to by Prudential and the other documents related to the proposed Transaction, (c) satisfactory completion of Prudential’s due diligence, and (d) satisfaction of Prudential’s Law Department with the documentation, proceedings and legal opinions incident to the proposed transaction.

71. By on or about March 19, 1998, as confirmed at a meeting held by defendant Prudential Insurance, each of the foregoing contingencies had been met and defendant Wilson personally and on behalf of defendant Prudential Insurance thereby provided a clear and unambiguous promise to sign the prepared documents and proceed with the warehouse line and the remainder of the terms of the Transaction.

72. With respect to the first of the four contingencies as provided in the Commitment Letter, by March 19, 1998, defendant Wilson had repeatedly represented and warranted that he had the authority and/or had received the authority and commitment by the Finance Committee of Prudential’s Board of Directors to proceed with the Transaction.

73. With respect to the second of the four contingencies as provided in the Commitment Letter, by March 19, 1998, the parties had reached final agreement upon terms, conditions, covenants and other provisions satisfactory to defendant Prudential Insurance, and defendant Prudential Insurance’s attorneys had prepared and completed the underlying contracts and documentation required to close the warehouse line and the Transaction. 

74. With respect to the third of the four contingencies as provided in the Commitment Letter, by March 19, 1998, defendant Wilson further represented and warranted, and provided access to the underlying documentation, demonstrating that defendant Prudential Insurance’s due diligence had been completed.

75. With respect to the fourth of the four contingencies as provided in the Commitment Letter, by March 19, 1998, defendant Wilson further represented and warranted that defendant Prudential Insurance’s Law Department was satisfied with respect to the documentation, proceedings and legal opinions incident to the Transaction.

76. In short, by March 19, 1998, the Commitment Letter had become a binding, contract, enforceable for the terms set forth therein, including, without limitation, the commitment to provide a warehouse line up to $100,000,000 for RFA.

Prudential’s Bad Faith Dealings With CAK
77. During the fall of 1997, while Fahnestock was negotiating with defendant Prudential Insurance, defendant Charles Koppelman, the former Chairman of EMI-Capitol Records, approached Mr. Pullman several times seeking to form an alliance to securitize intellectual property assets and thereby exploit Plaintiff’s Trade Secrets.  Based on Fahnestock’s pending negotiations with defendant Prudential Insurance, Mr. Pullman declined Mr. Koppelman’s invitation.

78. When rumors began circulating during that time period that defendant Koppelman might be in negotiations with a Prudential entity to form an intellectual property securitization joint venture, Fahnestock confronted defendant Wilson of defendant Prudential Insurance, who denied that defendant Prudential Insurance was in discussions with defendant Koppelman.

79. Despite defendant Wilson’s earlier protestations to the contrary, defendant Wilson disclosed to Mr. Pullman in January 1998 that defendant Prudential Securities was about to close an intellectual property asset backed securitization joint venture with defendant Koppelman.  This joint venture later came to be called “CAK/Universal Credit Corporation” (“defendant CAK”).  Defendant Wilson explained that defendant Prudential Securities was providing defendant Koppelman with a $200 million line of credit as well as equity through a warehouse facility and was also granting defendant Koppelman exclusive use of the Prudential name.  Consequently, despite an alleged “Chinese Wall” separating the activities of defendant Prudential Securities and defendant Prudential Insurance, the RFA venture would be precluded from utilizing the Prudential name in its marketing plan, as had previously been agreed by all parties. 

80. As provided in the Commitment Letter, Prudential retained the law firm of Cadwalader, Wickersham & Taft (“Cadwalader”) as its counsel in connection with the RFA transaction.  Cadwalader immediately began to draft the documents necessary to effectuate the formation of RFA, along with the required warehouse facility and subordinated financing documentation, and upon information and belief, by March 19, 1998, all such documentation was complete.

The Engagement of Willkie Farr as

Counsel for Fahnestock and RZO 

81. After Prudential’s October 21, 1997 Commitment Letter was issued, Mr. Pullman, on behalf of the RZO/Fahnestock Partnership, contacted defendant Rudder at defendant Willkie Farr and again retained defendant Willkie Farr, this time to represent Fahnestock and defendant RZO, Fahnestock’s partner, jointly.

82. Following the execution of the Commitment Letter, and at all times relevant to this action, defendant Willkie Farr and defendant Rudder, along with defendant Willkie Farr partner defendant Sammis, represented and advised Fahnestock and defendant RZO in all dealings with defendant Prudential Insurance in connection with the formation of RFA.

83. Defendant Willkie Farr was advised that all of Fahnestock’s transactions were strictly confidential and private, and Plaintiff’s Trade Secrets were required to be protected from improper use and disclosure.  Defendant Rudder, individually and on behalf of defendant Willkie Farr, agreed to represent Fahnestock exclusive of all others in music and intellectual property securitizations and repeatedly advised Mr. Pullman that he would not perform legal services for any other party in plaintiff’s line of business.  

84. In furtherance of the implied duties that each of defendants Rudder, Sammis and Willkie Farr owed to preserve and protect Plaintiff’s Trade Secrets during the entirety of the relationship had with each of Gruntal, Fahnestock and The Pullman Group, on or about October 5, 1998, defendants Rudder and Willkie Farr also executed a Confidentiality Agreement (hereinafter “Willkie Farr Confidentiality Agreement,” Ex. H) with Mr. Pullman as Managing Partner of “The Pullman Group,” which stated, inter alia:

This will confirm the agreement of the undersigned, on behalf of Willkie Farr & Gallagher, for the benefit of each past, present or future client of Willkie Farr & Gallagher hereinafter referred to, that we will keep confidential all non-public written information identified on the face thereof as “Confidential Information” provided to us by, or on behalf of, (I) each client to which you introduce us, or (ii) you, if you are our client, as is required under the Canons of Ethics.  We further acknowledge that it is our responsibility to retain in our files, on behalf of our client, all such information, and to divest or divulge the same only upon the client’s specific instructions.

The undersigned further agrees that it will not (I) contact, directly or indirectly, any member of the press to advertise or discuss any Confidential Information, or (ii) speak publicly, or in organized private seminars, on or distribute publicly any Confidential Information.

The undersigned shall take all reasonable security measures to protect the confidentiality of the Confidential Information which measures shall be consistent with the highest degree of care that the undersigned utilizes to protect its own confidential information.

Please rest assured that we value your continued relationship and that we look forward to continuing our successful and productive endeavors.

85. The Willkie Farr Confidentiality Agreement readily admits that Mr. Pullman and The Pullman Group, as well as each of Gruntal and Fahnestock, were and remained clients of each of defendants Rudder, Sammis and Willkie Farr, and defendants’ continued desire to maintain a “continued relationship . . . continuing our successful and productive endeavors.”  (Emphasis added, Ex. H.)

86. During the term of the relationship between Mr. Pullman at each of Gruntal, Fahnestock and The Pullman Group, defendants Rudder, Sammis and Willkie Farr billed over a million dollars in legal fees in return for their representation of Mr. Pullman and these entities.  

87. Pursuant to the Willkie Farr Confidentiality Agreement (Ex. H) and, upon information, the “Canons of Ethics” as referenced therein, each of defendants Rudder, Sammis and Willkie Farr were specifically required not to give interviews, hold media sessions, conduct workshops, write articles, speak to the press, or otherwise let it be publicly known for the purpose of soliciting other clients that any of these defendants performed services for Gruntal, Fahnestock, Pullman and The Pullman Group’s transactions, or in any manner use or disclose Plaintiff’s Trade Secrets. 

The December 24, 1997 Modification Letter
88. With the Prudential Insurance Commitment Letter in place on October 21, 1997, Fahnestock and Mr. Pullman devoted their energies to perfecting the details of the RFA transaction.  During the period from late October 1997 through March 20, 1998, when Prudential Insurance unilaterally breached its contract (as explained in greater detail below), Fahnestock and Mr. Pullman had disclosed to Prudential vast amounts of Plaintiff’s Trade Secrets to serve as the blueprint for Prudential’s warehouse facility funding of the RFA intellectual-property based securitizations.  Fahnestock and Mr. Pullman also furnished to defendant Prudential Insurance and defendant Willkie Farr, Plaintiff’s Trade Secrets that had been created by Mr. Pullman specifically for intellectual property based securitizations, including details of specific projects in development for future securitization transactions and a compendia comprising a guide to intellectual property securitizations.


89. By letter dated December 23, 1997 (the “Modification Letter”), defendant Prudential Insurance (by defendant Kutscher), Fahnestock and defendant RZO sought to modify certain terms of the Commitment Letter.   The Modification Letter provided, inter alia, that defendant Prudential Insurance would be a one-third partner in the RFA joint venture and that an additional $15 million in subordinated debt financing, expandable to $45 million, would be made available by defendant Prudential Insurance under certain conditions.  In addition, it was agreed that Fahnestock and defendant RZO would have autonomous control over any funded transaction worth up to $5 million that might be drawn from defendant Prudential Insurance’s warehouse facility line of credit.

90. The penultimate and ultimate paragraphs in the Modification Letter readily indicate the binding and enforceable contractual nature of the commitment, by stating:

Except as herein modified all other terms and provisions of the Commitment shall remain unchanged and are hereby ratified and confirmed.

If the terms and conditions set forth above are acceptable to you, please so indicate by signing the enclosed copy of this letter in the place provided and return the same to me.

91. At or about the time defendant Koppelman and defendant Prudential Insurance were in discussions to form the CAK/Universal joint venture, Fahnestock and Mr. Pullman were in the process of finalizing another securitization transaction based on the royalty income stream generated by the composition catalogue of the famous Motown composers Brian Holland, Edward Holland, Jr. and Lamont Dozier (“Holland-Dozier-Holland”).

92. After defendant Prudential Insurance representatives approached Mr. Pullman on February 12, 1998, and expressed an interest in purchasing the bonds to be secured by the Holland-Dozier-Holland catalogue, defendant Prudential Insurance and Prudential Investments executed another confidentiality agreement, pursuant to which they were required to protect the secrecy of all proprietary and non-public information provided by Mr. Pullman and Fahnestock (“Pru Investments - Confidentiality Agreement,” Ex. G).

93. By way of the Pru Investments - Confidentiality Agreement, defendant Prudential Investments agreed, with respect to Fahnestock’s “Confidential Information” (defined as including information given by Fahnestock to defendant Prudential Investments that is “non-public, confidential or proprietary in nature”):

We [Prudential Investments] agree that we will use our best efforts to hold in confidence and not to disclose the Confidential Information, except . . . in connection with the Transaction [the Bowie Transaction].

94. There is no limit on the term of the Pru Investments - Confidentiality Agreement, nor any covenant against its assignability by Fahnestock to Mr. Pullman or Pullman LLC.

95. In January and February 1998, defendant Prudential Insurance presented Fahnestock with a series of onerous new proposed terms and conditions for the RFA joint venture which were not consistent with the terms of the binding and enforceable Commitment Letter and Modification Letter.

96. In February 1998, the parties to the RFA deal met once again.  At the meeting, Prudential presented David Pullman and Fahnestock with yet additional “new” terms concerning the parties’ joint venture, this time also issuing an ultimatum: either they signed Prudential’s new terms (the “Drop Dead Memo”) or the RFA deal would not be consummated.

97. Among defendant Prudential’s outrageous and onerous new demands was a provision that Prudential and RZO each receive one-third of Fahenstock’s fees as placement agent on any Pullman Bond issuance, regardless of whether defendants Prudential or RZO were involved in any capacity.  Such demand violated the terms of the joint venture, which was not intended to encompass any deal that was not funded directly by Prudential’s warehouse financing.  As provided in the preceding RFA agreements, any deal not funded by the warehouse was not part of RFA and, consequently, could not generate fees for defendants Prudential and RZO.


98. Immediately following the February 1998 meeting, defendant Rudder advised Mr. Pullman not to sign Prudential’s Drop Dead Memo.  Rudder also advised Mr. Pullman that, because the RFA transaction was now fully structured and documented, defendant Prudential could close the deal without further assistance from Fahnestock and might, in fact, approach defendant RZO and exclude Fahenstock from the deal entirely.

99. Also after the February 1998 meeting, defendant Zysblat advised Mr. Pullman that defendant Prudential had propositioned defendant RZO to close the RFA deal without Fahnestock.  When Mr. Pullman responded that such an action would lead to a lawsuit, defendant Zysblat tried to dissuade him from instituting litigation, stating that a lawsuit would severely damage Mr. Pullman’s reputation in the entertainment industry.  Mr. Pullman reminded defendant Zysblat that he had created RFA and had brought both defendant RZO and defendant Prudential into the transaction and allowed them to become involved in the transaction, pursuant to binding, written agreements.  In a separate conversation, defendant Rudder also advised Mr. Pullman not to bring suit against defendant Prudential because of defendant Prudential’s stature as a major lender.  

100. Defendant Rudder failed, however, to disclose that defendant Prudential was also a regular client of defendant Willkie Farr.

Prudential’s Termination Letter
101. Although Mr. Pullman attended a series of meetings with defendant Prudential representatives in January, February and March 1998, in an effort to address and resolve Prudential’s new demands, and ultimately agreed to all of Prudential’s new conditions and to the satisfaction of all of the contingencies in the October 21, 1997 Commitment Letter, defendant Wilson of defendant Prudential sent Mr. Pullman a letter dated March 20, 1998 - - the date of their last meeting - - falsely stating that he had raised issues at the meeting which indicated that Fahnestock “was not committed to the cooperative effort required to make a venture such as RFA successful.”  Defendant Wilson closed the letter by stating that “Prudential had decided to end our consideration of joining with Fahnestock in this joint venture.” 

102. In a draft of the same letter prepared, upon information and belief, by defendant Wilson, defendant Wilson attributed its termination to the “marketing of the Holland, Dozier, Holland deal outside of RFA” which defendants Wilson and Prudential Insurance ostensibly “believe[d] that such conduct is inconsistent with the responsibilities of a fellow member of a joint venture.”  

103. Accordingly, the Termination Letter constitutes a material breach of the underlying Commitment Letter, and a violation of the admitted “joint venture” relationship had between the parties.

104. Upon receipt of the Termination Letter, Mr. Pullman immediately called defendant Wilson to ask why he had sent a termination letter after Fahnestock had acquiesced in all of Prudential’s demands.  Mr. Pullman also asked defendant Wilson if defendant Prudential Insurance was attempting to conclude the venture with defendant RZO without Fahnestock.  Defendant Wilson falsely stated that “Prudential” had decided not to go forward with the deal with defendant RZO or with anyone else, and that “Prudential” was “getting out of the entertainment and intellectual property securitization business.”

105. Mr. Pullman thereafter discovered, however, that defendant Wilson’s statements were simply untrue, and that “Prudential” had in fact sought to merely misappropriate Plaintiff’s Trade Secrets, breach its contracts and commitments, breach its fiduciary duties, and misappropriate joint venture assets, by, inter alia, circumventing plaintiff’s presence in the deal.

106. As evidence of this, later that same week, Mr. Pullman received another set of draft documents for the venture identical in form to the documents previously presented to Fahnestock, reflecting the agreement reached by Fahnestock, RZO and Prudential Insurance, except, to Mr. Pullman’s surprise and concern, all references to Fahnestock had been removed from the documents and the distribution list.  Additionally, defendant Prudential Insurance’s attorneys at Cadwalader had telephoned Mr. Pullman numerous times, frantically demanding the return of documents that erroneously - - and “inadvertently” - - had been sent to him.

The Prudential/RZO Deal

Excluding David Pullman
107. On April 15, 1998, a Reuters press release announced that defendant RZO and defendant Prudential Insurance had created a partnership, EFI, to finance cash flows and create new securitizations for asset-backed deals in the entertainment industry.  The newly announced enterprise mirrored precisely David Pullman’s original business plan for RFA, which was provided to defendants Prudential and RZO on a confidential basis, and constituted part of Plaintiff’s Trade Secrets that each of defendants were contractually required to protect from just such circumvention.  The only differences between RFA and EFI was the name of the enterprise and Mr. Pullman’s absence from the new deal, even though he was the key architect of the plan and innovator of the bonds to be marketed, and owner of the trade secrets involved.

108. Having excluded Mr. Pullman from the joint venture he had originally proposed, and having misrepresented to David Pullman their determination to negotiate in good faith to consummate the transaction, and having breached all of the contracts, commitments and fiduciary duties owed, defendants in active concert and participation placed Mr. Pullman and Fahnestock in a significantly worse position than they had occupied prior to defendants’ wrongful conduct.  Prior to and during the negotiations for the RFA joint venture, Mr. Pullman repeatedly had been approached with offers for financing vehicles and joint venture partners, which he had in good faith rejected on the basis of defendant Prudential Insurance’s repeated assurances of its commitment to the consummation of the RFA venture, and its contractual and joint venture fiduciary obligation to complete the Transaction.

109. Because of the passage of such a long period of time before defendants Prudential and RZO repudiated their agreement, international financial upheavals, including the Russian debt crisis, had rendered it impossible for Mr. Pullman and Fahnestock to secure replacement financing for the warehouse facility needed to fund the joint venture for the securitization project as conceived and negotiated in good faith by plaintiff.  They were thus precluded from engaging in the types of transactions contemplated by the RFA deal, and consequently precluded from realizing the substantial revenues that would have been occasioned thereby.  Indeed, the breaches by the defendants were heinous and the consequences devastating.

Willkie Farr’s Treachery

110. Unbeknownst to Fahnestock and Mr. Pullman at that time, defendant RZO and defendant Prudential Insurance requested that defendant Rudder and defendant Willkie Farr represent, and defendants Rudder and Willkie Farr did represent, defendant RZO and a Prudential entity in connection with the formation and financing of EFI, in blatant disregard of Willkie Farr’s fiduciary duties to Fahnestock.  In breach of its obligations to preserve Plaintiff’s Trade Secrets, Willkie Farr, upon information and belief, utilized Plaintiff’s Trade Secrets and other confidential documents to effectuate the creation of EFI.  Indeed, in order for the defendants to have consummated their transaction, they must, per force, have utilized Plaintiff’s Trade Secrets.  At no time did plaintiff, or any of its Assignors, either orally or in writing, waive any potential or actual conflict of interest by defendant Willkie Farr or any of the contractual commitments to maintain Plaintiff’s Trade Secrets as contained in all of the confidentiality agreements executed by the parties.

111. In addition, defendant Willkie Farr actively marketed itself to plaintiff’s competitors, to the securitization community and to the public at large, upon information and belief, improperly and unethically making use of Plaintiff’s Trade Secrets created and paid for by plaintiff and its Assignors and their clients, blatantly breaching Willkie Farr’s promises, fiduciary duties and contractual commitments not to market or publicize such information in any manner, or use it for any purpose other than for plaintiff’s benefit.

112. As evidence of additional contractual breaches of the various confidentiality obligations willingly undertaken by defendants, Prudential representatives recently, upon information and belief, have been improperly misrepresenting themselves to potential investors in royalty-backed securitization transactions as the originators of the Bowie Transaction - - which Mr. Pullman alone conceived of and executed -- in a blatant attempt publicly to misappropriate and convert Plaintiff’s Trade Secrets and good name, for defendants’ benefit and to the detriment of plaintiff.


113. Upon information and belief, as a direct consequence of the misappropriation of Plaintiff’s Trade Secrets and other proprietary and confidential information by defendants in this action, any number of transactions identified and/or under negotiation by plaintiff have been interfered with and/or stolen.  Among the transactions initiated by plaintiff that have been purloined or obstructed by the various defendants are securitization deals initiated by plaintiff involving Holland-Dozier-Holland, Ashford and Simpson, TVT, SESAC, Barrett Strong and Leonard Cohen, among others.  None of those securitization transactions could have been undertaken or contemplated by defendants in the limited time in which they had been conducting securitizations in the absence of the wrongful misappropriation and conversion of Plaintiff’s Trade Secrets. 


 COUNT I 


BREACH OF CONTRACT 


(AGAINST PRUDENTIAL INSURANCE AND PRUDENTIAL INVESTMENTS)
114. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 113 hereof, as if fully set forth herein. 

115. Defendants Prudential Insurance and Prudential Investments, for good and valuable consideration, entered into valid and binding confidentiality agreements in connection with the Bowie Transaction on October 10, 1996 and in connection with the Holland‑Dozier‑Holland transaction on February 12, 1998, pursuant to which defendants were prohibited from, inter alia, their unauthorized use of, or disclosure to any third party of the extremely sensitive proprietary information and trade secrets provided to defendants by plaintiff under the terms of the confidentiality agreements.  

116. Plaintiff fully performed its obligations under the agreements by providing to the defendants part or all of Plaintiff’s Trade Secrets in connection with the Bowie and Holland‑Dozier‑Holland transactions.   

117. The information that plaintiff disclosed was highly confidential and proprietary, in that it included, among other things, financial analyses and transactional precedents never used before in the financial industry, and was known only to plaintiff as the creator and innovator of the securitization of royalty‑based income.   

118. Plaintiff’s Trade Secrets were in fact secret, and plaintiff took all reasonable and prudent precautions, including the execution of confidentiality agreements, to protect them from unauthorized use and disclosure.

119. No amount of reasonable protections could have prevented defendants’ breach of the confidentiality agreements, which were willful and deliberate, in utter and complete disregard for the contractual terms.

120. Upon information and belief defendants breached their obligations under the confidentiality agreements by improperly using and disclosing, without authorization, part or all of Plaintiff’s Trade Secrets to third parties, specifically, by, inter alia, making use of such information and trade secrets in connection with the creation of EFI ‑‑ an entity created solely to compete against plaintiff ‑‑ which could not have been structured without such unauthorized use and disclosure.  

121. Upon information and belief, defendants further breached their obligations under the confidentiality agreements by improperly disclosing, without authorization, part or all of Plaintiff's Trade Secrets to, among others, employees of defendant Prudential Securities, including Prudential Securities' employee Murray Weiss, who improperly made use of part or all of Plaintiff's Trade Secrets to create and structure defendant CAK/Universal ‑‑ another entity which was created solely to compete against plaintiff and which could not have been created without the improper use of part or all of Plaintiff’s Trade Secrets.

122. Because of defendants’ breach of the confidentiality agreements, plaintiff has been injured as a consequence of the fact that part or all of Plaintiff’s Trade Secrets have been used without plaintiff’s consent and without compensation, and have been disclosed to plaintiff's competitors without restriction.  

123. As a result of defendants’ breaches of the confidentiality agreements, plaintiff has been damaged in an amount to be determined at trial, but believed to exceed $100 million, together with interest thereon. 

124. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT II


BREACH OF CONTRACT


(AGAINST PRUDENTIAL INSURANCE AND PRUDENTIAL INVESTMENT)
125. Plaintiff repeats and realleges each and every allegation in paragraphs 1 through 124 herein, as if fully set forth herein.

126. As a consequence of the agreement between plaintiff and defendants, Prudential Insurance and Prudential Investments as to the material and essential terms of the transaction, their confirmation in writing of the agreement “in principle,” their execution of the Commitment Letter, and the clear and unambiguous satisfaction of the four contingencies contained therein, there being no further contingencies or “outs” by contract, an enforceable contract between the parties existed.

127. The four conditions asserted by Prudential in the Commitment Letter were neither material nor essential to the agreement between the parties, but were mere formalities that would be satisfied by Prudential as a matter of course and were, in fact satisfied. 

128. That the conditions asserted by Prudential were neither material nor essential is established by the fact that the basis for Prudential’s ostensible termination of the agreement did not relate to any of the four conditions and, in fact, was not based upon any condition whatsoever and hence can only be considered a material breach.

129. As a direct and proximate result of Prudential’s breach of contract, plaintiff has been injured in an amount to be determined at trial, but no less than $100 million, together with interest thereon.

130. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


 
COUNT III 


PROMISSORY ESTOPPEL 


(AGAINST PRUDENTIAL INSURANCE AND PRUDENTIAL INVESTMENTS) 

131. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 130 hereof, as if fully set forth herein. 

132. Throughout the course of the protracted negotiations between plaintiff and Prudential Insurance and Prudential Investments, representatives and principals of Prudential Insurance and Prudential Investments repeatedly communicated to plaintiff clear and unambiguous promises and representations that they were fully committed to completing the RFA securitization warehouse transaction. 

133. Plaintiff reasonably and foreseeably relied upon the repeated promises, assurances and representations made by defendants Prudential Insurance and Prudential Investments.

134. Because of plaintiff's reasonable and foreseeable reliance on these representations, and because of plaintiff’s determination to conclude the negotiations in good faith, plaintiff rejected proposals from other financial institutions and potential investors who approached plaintiff in an attempt to participate in future securitization transactions by providing alternate sources of warehouse financing. 

135. Plaintiff has sustained severe financial injury as a consequence of plaintiff's reliance on Prudential's representations because, following Prudential's unilateral termination of the RFA negotiations, those alternate sources of warehouse financing were no longer available to plaintiff and, accordingly, plaintiff’s ability to conclude securitization transactions has been severely restricted.

136. Plaintiff has been injured by its reasonable and foreseeable reliance on Prudential's promises in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

137. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT IV 


BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING


(AGAINST PRUDENTIAL INSURANCE AND PRUDENTIAL INVESTMENTS)
138. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 137 hereof, as if fully set forth herein.

139. As a consequence of the agreement between plaintiff and defendants, Prudential Insurance and Prudential Investments as to the material and essential terms of the transaction, their confirmation in writing of the agreement “in principle,” their execution of the Commitment Letter, and the clear and unambiguous satisfaction of the four contingencies contained therein, there being no further contingencies or “outs” by contract, an enforceable contract between the parties existed.

140. This enforceable contract between the parties imposed upon defendants a covenant of good faith and fair dealing to complete the Transaction and to provide the agreed elements including, without limitation the warehouse line necessary for RFA and the admitted joint venture between the parties. 

141. Plaintiff relied on this duty by conducting its negotiations concerning the RFA transaction in good faith and further satisfied this duty by refusing to entertain offers from other financial institutions and potential investors who wished to provide financing for plaintiff to create a warehouse facility.

142. Prudential Insurance and Prudential Investments breached their implied covenant of good faith and fair dealing by subsequently routinely imposing increasingly onerous demands on plaintiff all of which contradicted the material terms of the Commitment Letter.   Despite plaintiff's ultimate accession to all of Prudential's onerous demands, Prudential further breached its covenant of good faith and fair dealing by unilaterally terminating the RFA negotiations, and instead circumventing plaintiff’s involvement in the deal.

143. Indeed, while imposing onerous demands that were nonetheless acceded to by plaintiff, defendants had, in fact, upon information and belief, no desire to perform under the agreed and committed contract and were simultaneously creating a completely competitive venture, independent of plaintiff.  Rather, upon information and belief, defendants goals were to insist on onerous terms, believing that plaintiff would balk and walk, thereby permitting defendants to structure the competitive and circumvented deal.  Such conduct is obvious bad faith, in violation of the implied covenant.

144. Prudential Insurance and Prudential Investments further breached their duty to negotiate in good faith by ultimately negotiating directly with plaintiff's partner, defendant RZO, to form the very warehouse facility extended in the binding Commitment Letter, but to the exclusion of plaintiff.  

145. Prudential Insurance and Prudential Investments further breached their implied covenant of good faith and fair dealing upon information and belief, by improperly providing Prudential Securities with part or all of Plaintiff’s Trade Secrets for Prudential Securities’ use in concluding negotiations with defendant CAK/Universal to create a securitization warehouse facility to compete directly against plaintiff.

146. As a direct and proximate result of Prudential's breach of its implied covenant of good faith and fair dealing, plaintiff has been injured in an amount to be determined at 

trial, but not less than $100 million, together with interest thereon.

147. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT V 


BREACH OF FIDUCIARY DUTY 


(WILLKIE, FARR & GALLAGHER AND RUDDER AND SAMMIS)
148. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 147 hereof, as if fully set forth herein. 


149. Plaintiff retained defendants Rudder, Sammis and Willkie, Farr to act as plaintiff's counsel and to represent it in connection with the proposed formation of RFA.

150. Defendants continuously purported to act as plaintiff's legal representative with respect to the formation of RFA by, among other things, attending meetings on behalf of plaintiff, providing legal advice to plaintiff, participating in negotiations on behalf of plaintiff with defendants Prudential Insurance and Prudential Investments.  

151. Because of defendants Rudder, Sammis and Willkie, Farr's status as plaintiff's legal counsel, Willkie, Farr owed plaintiff fiduciary duties of the highest order, including, inter alia, the duty of undivided loyalty to plaintiff. 

152. As its legal counsel, plaintiff reposed its complete trust in the fidelity and integrity of defendants Rudder, Sammis and Willkie, Farr.   


153. Upon information and belief, defendants Rudder, Sammis and Willkie, Farr breached its fiduciary duties to plaintiff by, among other acts and omissions, using and/or disclosing to third parties part or all of Plaintiff’s Trade Secrets, failing to protect plaintiff's interests in connection with the RFA negotiations, representing defendant RZO in concluding the RFA transaction to the exclusion and detriment of plaintiff and without plaintiff's waiver of Willkie, Farr's obvious conflict of interest and failing to maintain the many confidences and secrets entrusted to Willkie, Farr by plaintiff. 

154. As a result of defendants Rudder, Sammis and Willkie, Farr's breaches of its fiduciary duties, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon. 

155. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT VI


BREACH OF FIDUCIARY DUTY 


(AGAINST WILLKIE, FARR & GALLAGHER AND RUDDER AND SAMMIS) 

156. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 155 hereof, as if fully set forth herein.  

157. Alternatively, before April 1, 1998, Willkie, Farr & Gallagher and Rudder and Sammis were counsel to a joint venture composed of defendant RZO and Fahnestock (the “RZO/Fahnestock Joint Venture”), as set forth above.

158. As counsel to the RZO/Fahnestock Joint Venture, defendants Willkie, Farr and Rudder and Sammis owed the RZO/Fahnestock Joint Venture fiduciary duties of the highest order, including, inter alia, the duty of undivided loyalty to the RZO/Fahnestock Joint Venture.

159. Defendants’ Rudder, Sammis and Willkie Farr’s duties to the RZO/Fahnestock Joint Venture included a duty to maintain the confidences and secrets of the Joint Venture both while representing the Joint Venture and after the representation ended, absent permission to disclose from both joint venturers.

160. After April 1, 1998, defendants Rudder, Sammis and Willkie Farr ceased representing the RZO/Fahnestock Joint Venture and began performing legal services for defendant RZO, either individually or together with defendant Prudential Insurance, in connection with structuring a partnership between defendant RZO and defendant Prudential Insurance that did not include Fahnestock.

161. Upon information and belief, the course of this representation, defendants Rudder, Sammis and Willkie Farr disclosed proprietary client information, confidences and secrets belonging to the RZO/Fahnestock Joint Venture, including but not limited to information concerning the revenue streams to be securitized and the legal documentation needed to consummate the transaction, without seeking or obtaining the permission of the RZO/Fahnestock Joint Venture.


162. Moreover, defendants Rudder, Sammis and Willkie Farr’s continued representation of RZO after April 1, 1998 represented a conflict of interest with its former client(s) Fahnestock and/or the RZO/Fahnestock Joint Venture, and was undertaken without the informed consent of either of those clients.

163. As a result of defendants Rudder, Sammis and Willkie, Farr’s breaches of its fiduciary duties, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

164. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.

COUNT VII

BREACH OF CONTRACT

(AGAINST WILLKIE FARR & GALLAGHER AND RUDDER AND SAMMIS)
165. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 164 hereof, as if fully set forth herein.

166. Defendants Rudder, Sammis and Willkie, Farr’s agreement to represent Fahnestock and/or the RZO/Fahnestock Joint Venture constituted a binding contract to perform legal services.

167. Among the express or implied conditions of defendants Rudder, Sammis and Willkie, Farr’s contract to perform legal services was the obligation to comply with their responsibilities as a fiduciary under common law and its obligations to comply with the requirements of the New York Code of Professional Responsibility.

168. By the actions set forth above, defendants Rudder, Sammis and Willkie, Farr breached their contractual obligations to Fahnestock and/or the RZO/Fahnestock Joint Venture.

169. As a result of defendants Rudder, Sammis and Willkie, Farr’s breaches of its fiduciary duties, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

COUNT VIII

 NEGLIGENCE 

(AGAINST WILLKIE FARR & GALLAGHER AND RUDDER AND SAMMIS)
170. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 169 hereof, as if fully set forth herein.

171. Defendants Rudder, Sammis and Willkie Farr owed a duty of care to their clients, Fahnestock and/or the RZO/Fahnestock Joint Venture to perform legal services for those clients in a reasonably competent manner, in accordance with accepted professional standards in the community, and in accordance with the New York Code of Professional Responsibility.


172. Defendants Rudder, Sammis and Willkie, Farr breached the duty of care it owed to Fahnestock and/or the RZO/Fahnestock Joint Venture, and acted contrary to the reasonable and accepted standards of law practice in the community when, after April 1, 1998 by, inter alia, continuing to represent RZO in consummating the EFI transaction and disclosing client confidences and secrets without Fahnestock’s permission.

173. As a proximate result of defendants Rudder, Sammis and Willkie, Farr’s malpractice, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

174. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.

COUNT IX

BREACH OF FIDUCIARY DUTY

(AGAINST RZO AND PRUDENTIAL INSURANCE)
175. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 174 hereof, as if fully set forth herein. 

176. Fahnestock and RZO formed an oral partnership agreement in early 1997. 

177. Pursuant to this partnership agreement, defendant RZO agreed to provide Fahnestock with exclusive rights to all of its musical clients, and Fahnestock agreed to provide its services and base of investors in order to structure a securitization program for the issuance of royalty‑backed securities on behalf of defendant RZO clients.  Moreover, both Fahnestock and defendant RZO agreed to invest their own money to pay the out-of-pocket expenses needed to pursue a proposed venture with Prudential Insurance, including but not limited to defendant Willkie, Farr’s legal fees.  Fahnestock and defendant RZO further agreed to share in any financial benefits which would accrue from that venture, and to jointly make all business and financial decisions concerning the proposed arrangement with defendant Prudential Insurance.  Neither guaranteed the other against the risk of loss. 

178. Because of RZO’s status as Fahnestock's partner, defendant RZO owed a fiduciary duty to Fahnestock, including the duty of undivided loyalty, the duty to promote and advance the common interests of the partnership and the duty to refrain from any act that would be adverse to the interests of the partnership.

179. Fahnestock reposed unlimited trust in the integrity and fidelity of defendant RZO and, pursuant to that trust, shared with defendant RZO all manner of highly sensitive and proprietary information, including, among other things, Plaintiff’s Trade Secrets including Fahnestock's client lists, financial and transactional details of securitization deals that Fahnestock was then negotiating, and the underlying financial models upon which Fahnestock’s highly unique and unprecedented securitization transactions were based.

180. Upon information and belief, defendant RZO breached its fiduciary duties to Fahnestock by, inter alia: disclosing Fahnestock’s proprietary information to third parties; excluding plaintiff from the negotiations that culminated in the creation of EFI, an entity formed to compete directly against plaintiff; failing to disclose to plaintiff that defendant RZO was secretly negotiating with Prudential representatives to structure and finance EFI; and purloining plaintiff's and the Partnership’s business opportunities and Plaintiff’s Trade Secrets.

181. By substantially assisting defendant RZO to consummate the EFI transaction, defendant Prudential Insurance knowingly willfully and intentionally aided and abetted defendant RZO’s breach of its fiduciary obligations to Fahnestock.

182. Plaintiff has been damaged as a result of defendants RZO and Prudential Insurance’s misconduct in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

183. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT X 


CONVERSION 


(AGAINST PRUDENTIAL INSURANCE, PRUDENTIAL INVESTMENTS 


AND PRUDENTIAL SECURITIES)
184. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 183 hereof, as if fully set forth herein. 

185. Plaintiff created, invented and held sole and exclusive ownership of Plaintiff’s Trade Secrets, as more fully described hereinabove. 

186. Defendants Prudential Insurance and Prudential Investments gained access to Plaintiff's Trade Secrets solely because defendants executed strict confidentiality agreements with plaintiff, pursuant to which they were prohibited from independently using and disclosing Plaintiff’s Trade Secrets.  

187. In breach of their obligations under the confidentiality agreements, upon information and belief, defendants Prudential Insurance and/or Prudential Investments used Plaintiff’s Trade Secrets for their own gain and without authorization from plaintiff, and disclosed Plaintiff's Trade Secrets to representatives of defendant Prudential Securities, which is not a party to any confidentiality agreement with the plaintiff.

188. The Prudential Defendants have converted Plaintiff's Trade Secrets for their own use and benefit to the injury and detriment of plaintiff by, among other things, making use of Plaintiff’s Trade Secrets to form two entities ‑‑ EFI and CAK/Universal - - that compete directly with plaintiff.  

189. Such improper use and disclosure of Plaintiff’s Trade Secrets has never been authorized or sanctioned in any manner by plaintiff.

190. Defendants have refused to cease wrongfully making use of and disclosing Plaintiff’s Trade Secrets, and have refused to destroy or return all copies of written documents and records that embody such trade secrets, despite plaintiff's due demand.

191. Plaintiff has been injured by defendants’ conversion of Plaintiff's Trade Secrets because the defendants’ wrongful conversion has resulted in the formation of two entities that directly compete with plaintiff, which formation could not have occurred but for the conversion, and which has resulted in a loss of business opportunities for plaintiff.

192. Plaintiff has been further injured by defendants' conversion because, by virtue of the creation of two entities that compete directly against plaintiff, defendants are directly responsible for depriving plaintiff of the position of exclusivity it once held in the highly specialized field of royalty‑based securitization.

193. As a direct and proximate result of the Prudential Defendants' wrongful conversion of plaintiff's proprietary information and trade secrets, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

194. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT XI 


CONVERSION 


(AGAINST WILLKIE, FARR & GALLAGHER AND RUDDER AND SAMMIS) 

195. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 194 hereof, as if fully set forth herein.

196. Defendants Rudder, Sammis and Willkie, Farr gained access to Plaintiff's Trade Secrets solely as a consequence of their status as plaintiff's legal counsel, pursuant to which defendants Rudder, Sammis and Willkie, Farr were prohibited from using Plaintiff’s Trade Secrets without plaintiff’s consent, and disclosing Plaintiff’s Trade Secrets to any third parties.

197.  Upon information and belief, in breach of its obligations to plaintiff as its client, defendants Rudder, Sammis and Willkie, Farr converted part or all of Plaintiff’s Trade Secrets for defendants’ own benefit and to plaintiff’s injury and detriment. 

198. Defendants Rudder, Sammis, Willkie, Farr have converted Plaintiff’s Trade Secrets for their own use and benefit to the injury and detriment of plaintiff by making use of part or all of Plaintiff’s Trade Secrets and by excluding plaintiff, defendants’ client, from the formation of EFI ‑‑ an entity that competes directly with plaintiff ‑‑ which could only have been formed by improper use and disclosure of Plaintiff’s Trade Secrets.  

199. By improperly converting Plaintiff's Trade Secrets for its own use, defendants were able to conclude the negotiations with the Prudential entities on behalf of defendant RZO ‑‑ to the exclusion of plaintiff ‑‑ to form an entity that now competes directly with plaintiff. 

200. Upon information and belief, defendants Rudder, Sammis and Willkie Farr have further benefitted from their improper conversion of Plaintiff's Trade Secrets by making use of such information and secrets as part of a marketing plan, pursuant to which defendants solicit, and attempt to solicit, additional business from plaintiff's clients and potential clients by using and disclosing part or all of Plaintiff’s Trade Secrets at various industry conferences and by holding themselves out to industry participants as having knowledge and expertise in the field of royalty‑backed securitization transactions - - knowledge that defendants obtained solely by converting it from plaintiff's sole and exclusive ownership, without any authorization from plaintiff.

201. Such improper use and disclosure of Plaintiff’s Trade Secrets has never been authorized or sanctioned in any manner by plaintiff. 

202. Defendants have refused to cease and desist making use of and disclosing Plaintiff’s Secrets, and have refused to destroy and or return all documentation, copies and records that contain such trade secrets, despite due demand.  

203. Plaintiff has been injured by defendants’ conversion of Plaintiff's Trade Secrets because defendants’ wrongful conversion has resulted in, inter alia, the formation of an entity that directly competes with plaintiff, which has resulted in a loss of business opportunities for plaintiff.

204. Plaintiff has been further injured by defendants’ conversion because, by using, disclosing, and offering to disclose, to plaintiff's competitors and potential competitors the details of Plaintiff’s Trade Secrets, defendants are responsible for depriving plaintiff of the position of exclusivity it once held in the highly specialized field of royalty‑based securitization.

205. As a direct and proximate result of defendants’ wrongful conversion of Plaintiff's Trade Secrets, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

206. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT XII 


CONVERSION 


(AGAINST RZO)
207. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 206 hereof, as if fully set forth herein.

208. Defendant RZO gained access to Plaintiff’s Trade Secrets solely because of execution of the Gruntal Engagement Letter and plaintiff had formed a partnership with defendant RZO, pursuant to which defendant RZO owed a fiduciary duty to plaintiff to maintain the secrecy of Plaintiff’s Trade Secrets and to make use of such information solely for the benefit of the partnership.   In breach of defendant RZO’s obligations to plaintiff as its partner, defendant RZO, upon information and belief, converted part or all of Plaintiff’s Trade Secrets that rightfully belong solely to plaintiff for defendant RZO’s own benefit and to plaintiff’s injury and detriment.

209. Defendant RZO converted part or all of Plaintiff’s Trade Secrets for its own use and benefit to the injury and detriment of plaintiff by, inter alia, making use of Plaintiff’s Trade Secrets to exclude plaintiff, RZO's partner, from the formation of EFI, an entity that competes directly with plaintiff, which could not have been formed but for the wrongful use of such trade secrets.  Such wrongful use and/or disclosure was without plaintiff's authorization, to the injury and detriment of plaintiff.

210. Defendant RZO has further benefitted from its improper conversion of Plaintiff's Trade Secrets by making use of such information and secrets as part of a marketing plan, pursuant to which defendant RZO solicits, and attempts to solicit, additional business from plaintiff’s clients and potential clients by, inter alia, disclosing such trade secrets at various industry conferences and by holding itself out to industry participants as having knowledge and expertise in the field of royalty‑backed securitization transactions ‑‑ knowledge that defendant RZO obtained solely by converting it from plaintiff's sole and exclusive ownership, without any authorization from plaintiff.

211. Such improper use of Plaintiff’s Trade Secrets that rightfully and legally belong solely to plaintiff has never been authorized or sanctioned in any manner by plaintiff.

212. Defendant RZO has refused to cease disclosing and making use of Plaintiff's Trade Secrets or to return it to plaintiff, despite due demand.  

213. Plaintiff has been injured by defendant RZO’s conversion of Plaintiff's Trade Secrets because defendant RZO, through EFI, is now able directly to compete with plaintiff, which has resulted in a loss of business opportunities for plaintiff.

214. Plaintiff has been further injured by defendant RZO’s conversion because, by disclosing, and offering to disclose, the details of Plaintiff’s Trade Secrets, defendant RZO is depriving plaintiff of the position of exclusivity it once held in the highly specialized field of royalty‑based securitization.

215. As a direct and proximate result of defendants RZO’s wrongful conversion of Plaintiff's Trade Secrets, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon. 


216. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT XIII 


CONVERSION 


(AGAINST EFI)
217. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 216, as if fully set forth herein.

218. Defendant EFI wrongfully obtained part or all of Plaintiff’s Trade Secrets, and, upon information and belief, has converted such information and trade secrets for its own benefit and to plaintiff's injury from defendant RZO, which improperly made use of part or all of Plaintiff's Trade Secrets to form EFI.

219. Defendant EFI has converted part or all of Plaintiff’s Trade Secrets for its own use and benefit to the injury and detriment of plaintiff by, among other things, making use of such information to compete directly against plaintiff, which has resulted in a loss of business opportunities for plaintiff.

220. Defendant EFI has further benefitted from its improper conversion of part or all of Plaintiff's Trade Secrets by making use thereof as part of a marketing plan, pursuant to which EFI solicits, and attempts to solicit, additional business from plaintiff's clients and potential clients by wrongful use and disclosure of part or all of such trade secrets at various industry conferences and by holding itself out to industry participants as having knowledge and expertise in the field of royalty‑backed securitization transactions ‑‑ knowledge that EFI obtained solely by converting it from plaintiff's sole and exclusive ownership, without any authorization from plaintiff for EFI to make such use of plaintiff's information and trade secrets for EFI's business development purposes.

221. Such improper use of part or all of Plaintiff’s Trade Secrets that rightfully and legally belong solely to plaintiff has never been authorized or sanctioned in any manner by plaintiff.

222. Defendant EFI has refused to cease making use thereof, or to return it to plaintiff, despite due demand.  

223. Plaintiff has been injured by defendant EFI’s conversion because, by using, disclosing, and offering to disclose, part or all of Plaintiff’s Trade Secrets, defendant EFI is depriving plaintiff of the position of exclusivity it once held in the highly specialized field of royalty-based securitization.


224. As a direct and proximate result of defendant EFI’s wrongful conversion of part or all of Plaintiff’s Trade Secrets, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

225. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights. 


COUNT XIV 


CONVERSION 


(AGAINST CAK/UNIVERSAL AND UCC LENDING)
226. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 225 hereof, as if fully set forth herein. 

227. Defendants CAK/Universal and UCC Lending wrongfully obtained part or all of Plaintiff’s Trade Secrets, and, upon information and belief, have converted such information and secrets for their own benefit and to plaintiff's injury, from defendant Prudential Securities, which in turn wrongfully obtained and converted such information from defendants Prudential Insurance and Prudential Investments as a consequence of their breaches of the confidentiality agreements they had executed with plaintiff. 

228. Plaintiff has been injured by defendants CAK/Universal’s and UCC Lending's conversion of Plaintiff's Trade Secrets because defendants CAK/Universal and UCC Lending have made, and continue to make, improper use thereof to compete directly against plaintiff, which has resulted in a loss of business opportunities for plaintiff.

229. Defendants CAK/Universal and UCC Lending have further benefitted from their improper conversion of part or all of Plaintiff’s Trade Secrets by making use thereof as part of a marketing plan, pursuant to which defendants CAK/Universal and UCC Lending solicit, and attempt to solicit, additional business from plaintiff's clients and potential clients by using and disclosing such information at various industry conferences and by holding themselves out to industry participants as having knowledge and expertise in the field of royalty‑backed securitization transactions ‑‑ knowledge that defendants CAK/Universal and UCC Lending obtained solely by converting it from plaintiff's exclusive ownership.


230. Plaintiff has been further injured by defendants CAK/Universal’s and UCC Lending's conversion of part or all of Plaintiff’s Trade Secrets to compete directly against plaintiff because by so competing, defendants CAK/Universal and UCC Lending have deprived plaintiff of the position of exclusivity it once held in the highly specialized field of royalty‑based securitization.

231. Such improper use of part or all of Plaintiff’s Trade Secrets that rightfully and legally belong solely to plaintiff  has never been authorized or sanctioned in any manner by plaintiff. 

232. Defendants CAK/Universal and UCC Lending have refused to cease disclosing and making use of plaintiff's property or to return it to plaintiff, despite plaintiff's demands.

233. As a direct and proximate result of defendants CAK/Universal’s and UCC Lending's wrongful conversion of part or all of Plaintiff’s Trade Secrets, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

234. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights. 


COUNT XV 


UNJUST ENRICHMENT 


(AGAINST PRUDENTIAL INSURANCE, PRUDENTIAL INVESTMENTS 


AND PRUDENTIAL SECURITIES)
235. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 234 hereof, as if fully set forth herein. 

236. As part of its good faith attempts to conclude the Transaction with defendants Prudential Insurance and Prudential Investments in order to create the RFA warehouse financial facility, plaintiff disclosed part or all of Plaintiff’s Trade Secrets which comprise extremely valuable and unique proprietary information owned by plaintiff and developed by plaintiff at its own considerable expense.   Upon information and belief, defendants Prudential Insurance and Prudential Investments have appropriated part or all of Plaintiff’s Trade Secrets for their own benefit and enrichment without compensating plaintiff in any way.

237. More specifically, as a direct result of this misappropriation of part or all of Plaintiff’s Trade Secrets, the Prudential defendants have been unjustly enriched by, among other things, making use of plaintiff's information to create two entities ‑‑ EFI and CAK/Universal ‑‑ to compete directly with plaintiff.  The Prudential defendants have profited and benefitted from this misappropriation without compensating plaintiff in any way.

238. Because the Prudential defendants are profiting from, and being enriched by, use and disclosure of Plaintiff’s Trade Secrets ‑‑ e.g., by violating the confidentiality agreements and failing to negotiate with plaintiff in good faith with respect to the proposed RFA transaction ‑‑ equity and good conscience require that the Prudential defendants make restitution to plaintiff. 

239. Plaintiff has been injured by defendants' unjust enrichment in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

240. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights. 


COUNT XVI


UNJUST ENRICHMENT 


(AGAINST WILLKIE, FARR a GALLAGHER AND RUDDER AND SAMMIS) 
1.
Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 240 hereof, as if fully set forth herein. 

241. Plaintiff provided defendants Rudder, Sammis and Willkie Farr with access to Plaintiff’s Trade Secrets in connection with their role as plaintiff’s counsel, and pursuant to a written confidentiality agreement.  Plaintiff’s Trade Secrets are unique and highly sensitive information, owned by plaintiff and developed by plaintiff at its own considerable expense.

242. Defendants Rudder, Sammis and Willkie Farr have, upon information and belief, appropriated part or all of Plaintiff’s Trade Secrets for their own benefit and enrichment without compensating plaintiff in any way.

243. Defendants Rudder, Sammis and Willkie Farr have improperly used and disclosed part or all of Plaintiff’s Trade Secrets, and profited handsomely therefrom by, inter alia, using such information to conclude the warehouse financing facility with defendant Prudential Insurance on behalf of plaintiff's partner and to the exclusion of plaintiff and making use of such information at industry conferences and other public forums as a means of increasing defendants business, from which they have profited at plaintiff's expense.

244. Equity and good conscience require that defendants make restitution to plaintiff for their unjust enrichment.

245. Plaintiff has been injured because of defendants Rudder, Sammis and Willkie Farr’s unjust enrichment in an amount to be determined at trial, but not less than $100 million, together with interest thereon. 

246. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT XVII 


UNJUST ENRICHMENT 


(AGAINST RZO)
247. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 247 hereof, as if fully set forth herein.

248. Plaintiff provided defendant RZO with access to Plaintiff’s Trade Secrets which comprise extremely valuable and unique proprietary information, in connection with defendant RZO's status as plaintiff's partner, and pursuant to a written confidentiality agreement.  This unique and highly sensitive information was owned by plaintiff and developed by plaintiff at its own considerable expense.

249. Upon information and belief, defendant RZO has appropriated part or all of Plaintiff’s Trade Secrets for defendant RZO's own benefit and enrichment and without compensating plaintiff in any way.

250. Defendant RZO improperly made use of and otherwise disclosed part or all of Plaintiff’s Trade Secrets, and profited handsomely therefrom by, inter alia, using such information to conclude the warehouse financing facility with defendant Prudential Insurance to the exclusion of plaintiff and to compete directly against plaintiff, from which defendant RZO has profited at plaintiff's expense.

251. Equity and good conscience require that defendant RZO make restitution to plaintiff for defendant RZO's unjust enrichment.

252. Plaintiff has been injured because of defendant RZO’s unjust enrichment in an amount to be determined at trial, but not less than $100 million, together with interest hereon.

253. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT XVIII 


UNJUST ENRICHMENT 


(AGAINST CAK/UNIVERSAL AND UCC LENDING) 

254. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 254 hereof, as if fully set forth herein.

255. Upon information and belief, defendants CAK/Universal and UCC Lending wrongfully obtained part or all of Plaintiff’s Trade Secrets which comprise unique and extremely valuable proprietary information and have made use thereof for their own benefit and enrichment, from defendant Prudential Securities, which in turn wrongfully obtained such information from defendants Prudential Insurance and Prudential Investments as a consequence of their breaches of the confidentiality agreements they had executed with plaintiff.

256. Defendants CAK/Universal and UCC Lending improperly have made use of part or all of Plaintiff's Trade Secrets and profited handsomely therefrom by, inter alia, using such information to form a warehouse financing facility with Prudential that competes directly with plaintiff, from which defendants CAK/Universal and UCC Lending have profited at plaintiff's expense.

257. Equity and good conscience require that defendants CAK/Universal and UCC Lending make restitution to plaintiff for their unjust enrichment.

258. Plaintiff has been injured because of defendants CAK/Universal’s and UCC Lending's unjust enrichment in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

259. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights. 


COUNT XIX


UNJUST ENRICHMENT


(AGAINST EFI)
260. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 260 hereof, as if fully set forth herein.

261. Upon information and belief, defendant EFI wrongfully obtained part or all of Plaintiff’s Trade Secrets comprising plaintiff’s unique and extremely proprietary information, and has made use thereof for its own benefit and enrichment, from defendant RZO, which improperly made use thereof to form EFI.

262. Defendant EFI has improperly made use of part or all of Plaintiff’s Trade Secrets for EFI's own benefit and enrichment without compensating plaintiff in any way. 

263. Defendant EFI improperly has made use of part or all of Plaintiff’s Trade Secrets, and profited handsomely therefrom by, inter alia, using such information to form a warehouse financing facility with Prudential that competes directly with plaintiff, from which defendant EFI has profited at plaintiff's expense. 

264. Equity and good conscience require that defendant EFI make restitution to plaintiff for defendant EFI's unjust enrichment.

265. Plaintiff has been injured because of defendant EFI's unjust enrichment in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

266. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT XX 


MISREPRESENTATION 


(AGAINST RZO)
267. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 267 hereof, as if fully set forth herein.

268. Defendant RZO was known to plaintiff within the music industry as a highly respected music management firm, with an impressive roster of internally famous clients, such as David Bowie, Paul Simon, Patti Smith and the Rolling Stones, with substantial musical composition catalogues.  Plaintiff worked with defendant RZO to create the Bowie Transaction, which led to the formation of a close relationship of trust and confidence between plaintiff and defendant RZO.

269. In subsequently forming a partnership with defendant RZO, plaintiff reasonably and foreseeably relied on defendant RZO’s representations to plaintiff as to its client roster and that defendant RZO was on good terms with all of its major clients.

270. Defendant RZO knew that plaintiff was relying on such representations in agreeing to form the partnership with defendant RZO, pursuant to which defendant RZO negotiated and received various fees and commissions from plaintiff that were well above prevailing market rates for such services.

271. Because it was about to enter into a partnership with plaintiff, defendant RZO owed plaintiff a duty to use reasonable care to impart true and correct information about the status and nature of its business operations in connection with the formation of the partnership.

272. Plaintiff was injured by its reliance on defendant RZO's representations as to the nature of defendant RZO's relationships with many of its major clients, which, upon information and belief, were false and were made by defendant RZO with knowledge of their falsity.  In fact, many of defendant RZO's most important clients were about to sever their relationships with  defendant RZO because of their growing dissatisfaction with the manner in which defendant RZO had been managing their business and related affairs. 

273. Had plaintiff known the actual state of affairs between defendant RZO and many of its most prominent clients, plaintiff would not have entered into the partnership agreement with defendant RZO and provided defendant RZO with above‑market fees and commissions; instead, plaintiff merely would have contracted with an outside accounting firm to perform accounting, royalty auditing and administrative services at market rates.

274. Plaintiff has been injured by its reasonable reliance on defendant RZO's misrepresentations in an amount to be determined at trial, but not less than $100 million, with interest thereon.

275. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT XXI 


MISAPPROPRIATION OF TRADE SECRETS


(AGAINST PRUDENTIAL INSURANCE, PRUDENTIAL INVESTMENTS,


PRUDENTIAL SECURITIES, WILSON, KUTSCHER AND TERCHEK)
276. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 276 hereof, as if fully set forth herein. 

277. Plaintiff created, developed, owned and controlled Plaintiff’s Trade Secrets comprising extremely sensitive and valuable information relating to the securitization of royalty‑backed streams of income ‑‑ formulae and financial instruments invented solely by plaintiff, which provided plaintiff with a competitive advantage.  Plaintiffs’ Trade Secrets included, among other things, the proprietary materials that plaintiff spent millions of dollars perfecting to make intellectual property assets suitable for securitization, which included computer programs, grids and matrices for cash flow analysis, stress scenarios, valuation models, reserve models, volatility models, interest payment sensitivity analyses, legal opinions necessary to collateralize intellectual property rights, databases of potential rights owners, databases of potential investors and hundreds of pages of documents drafted by plaintiff in an effort to educate private institutional investors that were solicited by plaintiff.

278. This information was created and developed by plaintiff and plaintiff made every reasonable and prudent effort to protect and  safeguard the secrecy of its proprietary information and trade secrets.

279. Plaintiff did not disclose Plaintiff’s Trade Secrets to any third parties ‑‑ other than to plaintiff's partners ‑‑ unless such third parties executed confidentiality agreements that prohibited the unauthorized use and disclosure thereof to other parties.

280. Plaintiff's Trade Secrets were not otherwise available or accessible to the public or other third parties in the absence of executing a confidentiality agreement with plaintiff to protect the secrecy thereof. 

281. Defendants Prudential Insurance, Prudential Investments, Wilson, Kutscher and Terchek gained access to Plaintiff's Trade Secrets solely because they had executed confidentiality agreements with plaintiff and at all times during which defendants had access thereto, defendants were bound to protect the secrecy thereof by virtue of the confidentiality agreements they had executed.

282. Defendants Prudential Insurance and Prudential Investments, Wilson, Kutscher and Terchek, upon information and belief, have made, and are making, use of part or all of Plaintiff’s Trade Secrets in violation of defendants' obligations under the confidentiality agreements, by the unauthorized use and disclosure thereof to plaintiff's competitors and other third parties.

283. Upon information and belief, defendants have misappropriated Plaintiff's Trade Secrets by, inter alia, improperly using and disclosing such information in order to form defendants EFI and CAK/Universal ‑‑ entities that compete directly with plaintiff.

284. Plaintiff has been injured by defendants’ unlawful use and disclosure of Plaintiff’s Trade Secrets, which has resulted in a loss of business opportunities for plaintiff.

285. Plaintiff has been further injured by defendants’ unauthorized use and disclosure of part or all of Plaintiff’s Trade Secrets to plaintiff's competitors and other third parties which used it to deprive plaintiff of the position of exclusivity it once held in the highly specialized field of royalty‑based securitization.

286. As a direct and proximate result of defendants’ misappropriation of Plaintiff's Trade Secrets, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon.


287. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT XXII 


MISAPPROPRIATION OF TRADE SECRETS 


(AGAINST WILLKIE, FARR & GALLAGHER AND RUDDER AND SAMMIS)
288. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 288 hereof, as if fully set forth herein. 

289. Plaintiff created, developed, owned and controlled Plaintiff’s Trade Secrets comprising extremely sensitive and valuable information relating to the securitization of royalty‑backed streams of income ‑‑ formulae and financial instruments invented solely by plaintiff, which provided plaintiff with a competitive advantage.  Plaintiffs’ Trade Secrets included, among other things, the proprietary materials that plaintiff spent millions of dollars perfecting to make intellectual property assets suitable for securitization, which included computer programs, grids and matrices for cash flow analysis, stress scenarios, valuation models, reserve models, volatility models, interest payment sensitivity analyses, legal opinions necessary to collateralize intellectual property rights, databases of potential rights owners, databases of potential investors and hundreds of pages of documents drafted by plaintiff in an effort to educate private institutional investors that were solicited by plaintiff.

290. This information was created and developed by plaintiff and plaintiff made every reasonable and prudent effort to protect and  safeguard the secrecy of its proprietary information and trade secrets.

291. Plaintiff did not disclose Plaintiff’s Trade Secrets to any third parties ‑‑ other than to plaintiff's partners ‑‑ unless such third parties executed confidentiality agreements that prohibited the unauthorized use and disclosure thereof to other parties.

292. Plaintiff's Trade Secrets were not otherwise available or accessible to the public or other third parties in the absence of executing a confidentiality agreement with plaintiff to protect the secrecy thereof. 

293. Defendants Rudder, Sammis and Willkie Farr gained access to Plaintiff's Trade Secrets solely as a consequence of their status as plaintiff's legal counsel and pursuant to a signed Confidentiality Agreement, and at all times during which defendants had access thereto, they were bound to protect the secrecy thereof by virtue of their status as plaintiff's legal counsel and under the Confidentiality Agreement.

294. Upon information and belief, defendants Rudder, Sammis and Willkie Farr have made, and continue to make, improper use of part or all of Plaintiff’s Trade Secrets in violation of their obligations under the confidentiality agreements and as plaintiff's counsel by disclosing plaintiff's information to plaintiff's competitors and other third parties and by their unauthorized use thereof.

295. Upon information and belief, defendants Rudder, Sammis and Willkie Farr have misappropriated part or all of Plaintiff’s Trade Secrets by improperly using and disclosing such information in order to form, on behalf of defendant RZO, defendant EFI – an entity that competes directly with plaintiff through the improper use thereof.  

296. Plaintiff has been injured by defendants’ improper use and disclosure of part or all of Plaintiff’s Trade Secrets to plaintiff's competitors and other third parties, which has resulted in a loss of business opportunities for plaintiff.  

297. Plaintiff has been further injured by defendants’ disclosure of plaintiff's proprietary information and trade secrets to plaintiff's competitors and other third parties at various industry conferences and other public forums because such wrongful disclosure of information formerly secret and controlled exclusively by plaintiff has reduced the value thereof, as more fully set forth supra, thereby depriving plaintiff of the position of exclusivity it once held  in the highly specialized field of royalty‑based securitization. 

298. As a direct and proximate result of defendants’ misappropriation of part or all of Plaintiff’s Trade Secrets, and the public disclosure thereof, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

299. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT XXIII


MISAPPROPRIATION OF TRADE SECRETS 


(DAMAGES)


(AGAINST DEFENDANTS RZO, ZYSBLAT, CYRANA AND RASCOFF)
300. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 300 hereof, as if fully set forth herein. 

301. Plaintiff created, developed, owned and controlled Plaintiff’s Trade Secrets comprising extremely sensitive and valuable information relating to the securitization of royalty‑backed streams of income ‑‑ formulae and financial instruments invented solely by plaintiff, which provided plaintiff with a competitive advantage.  Plaintiffs’ Trade Secrets included, among other things, the proprietary materials that plaintiff spent millions of dollars perfecting to make intellectual property assets suitable for securitization, which included computer programs, grids and matrices for cash flow analysis, stress scenarios, valuation models, reserve models, volatility models, interest payment sensitivity analyses, legal opinions necessary to collateralize intellectual property rights, databases of potential rights owners, databases of potential investors and hundreds of pages of documents drafted by plaintiff in an effort to educate private institutional investors that were solicited by plaintiff.

302. This information was created and developed by plaintiff and plaintiff made every reasonable and prudent effort to protect and  safeguard the secrecy of its proprietary information and trade secrets.

303. Plaintiff did not disclose Plaintiff’s Trade Secrets to any third parties ‑‑ other than to plaintiff's partners ‑‑ unless such third parties executed confidentiality agreements that prohibited the unauthorized use and disclosure thereof to other parties.

304. Plaintiff's Trade Secrets were not otherwise available or accessible to the public or other third parties in the absence of executing a confidentiality agreement with plaintiff to protect the secrecy thereof. 

305. Defendants RZO, Zysblat, Cyrana and Rascoff gained access to Plaintiff’s Trade Secrets solely because plaintiff had formed a partnership with defendant RZO and as a result of the confidentiality provisions in the Gruntal Engagement Letter, pursuant to which defendants owed a fiduciary duty to plaintiff to maintain the secrecy of plaintiff's proprietary information and trade secrets. 

306. Upon information and belief, defendants RZO, Zysblat, Cyrana and Rascoff have made, and continue to make, improper use of part or all of Plaintiff's Trade Secrets in violation of their fiduciary and contractual duties to plaintiff by their unauthorized use and disclosure of such information to form defendant EFI, which competes directly against plaintiff for business opportunities, and by unauthorized disclosure of such information to other third parties.

307. Plaintiff has been injured by defendants RZO, Zysblat, Cyrana and Rascoff’s misappropriation of part or all of Plaintiff’s Trade Secrets to compete directly against plaintiff, which has resulted in a loss of business opportunities for plaintiff. 

308. Plaintiff has been further injured by defendants’ misappropriation of part or all of Plaintiff’s Trade Secrets to compete directly against plaintiff because, by so competing, defendants have deprived plaintiff of the position of exclusivity it once held in the highly specialized field of royalty‑based securitization.

309. As a direct and proximate result of defendants’ misappropriation of part or all of Plaintiff's Trade Secrets, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon. 

310. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights.


COUNT XXIV 


MISAPPROPRIATION OF TRADE SECRETS 


(INJUNCTIVE RELIEF) 


(AGAINST DEFENDANTS RZO, ZYSBLAT, CYRANA AND RASCOFF) 

311. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 311 hereof, as if fully set forth herein.

312. Plaintiff has and will continue to suffer irreparable harm as a consequence of defendants’ wrongful use and disclosure of part or all of Plaintiff’s Trade Secrets, which cannot be remedied merely by the payment of money damages. 

313. Unless enjoined from continued misappropriation of Plaintiff's Trade Secrets, defendants will continue to make improper use and disclosure thereof, to plaintiff's future detriment.

314. In the absence of a permanent injunction against defendants, plaintiff will be without remedy, except to institute a multiplicity of lawsuits as each future incident of defendants’ unauthorized use, disclosure and misappropriation of Plaintiff's Trade Secrets occurs.

315. Plaintiff is without adequate remedy at law, and hence is entitled to injunctive relief against the continued unauthorized use, disclosure and misappropriation of Plaintiff’s Trade Secrets.


COUNT XXV  


MISAPPROPRIATION OF TRADE SECRETS 


(DAMAGES) 


(AGAINST CAK/UNIVERSAL, UCC LENDING, KOPPELMAN AND DELOREN)
316. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 316 hereof, as if fully set forth herein. 

317. Plaintiff created, developed, owned and controlled Plaintiff’s Trade Secrets comprising extremely sensitive and valuable information relating to the securitization of royalty‑backed streams of income ‑‑ formulae and financial instruments invented solely by plaintiff, which provided plaintiff with a competitive advantage.  Plaintiffs’ Trade Secrets included, among other things, the proprietary materials that plaintiff spent millions of dollars perfecting to make intellectual property assets suitable for securitization, which included computer programs, grids and matrices for cash flow analysis, stress scenarios, valuation models, reserve models, volatility models, interest payment sensitivity analyses, legal opinions necessary to collateralize intellectual property rights, databases of potential rights owners, databases of potential investors and hundreds of pages of documents drafted by plaintiff in an effort to educate private institutional investors that were solicited by plaintiff.

318. This information was created and developed by plaintiff and plaintiff made every reasonable and prudent effort to protect and  safeguard the secrecy of its proprietary information and trade secrets.

319. Plaintiff did not disclose Plaintiff’s Trade Secrets to any third parties ‑‑ other than to plaintiff's partners ‑‑ unless such third parties executed confidentiality agreements that prohibited the unauthorized use and disclosure thereof to other parties.

320. Plaintiff's Trade Secrets were not otherwise available or accessible to the public or other third parties in the absence of executing a confidentiality agreement with plaintiff to protect the secrecy thereof. 

321. Upon information and belief, defendants CAK/Universal, UCC Lending, Koppelman and DeLoren knowingly and wrongfully obtained access to part or all of Plaintiff’s Trade Secrets from defendant Prudential Securities, which in turn wrongfully obtained such information from defendants Prudential Insurance and Prudential Investments as a consequence of their breaches of the confidentiality agreements they had executed with plaintiff.

322. Plaintiff has been injured by defendants’  wrongful use, disclosure and misappropriation of part or all of Plaintiff's Trade Secrets because, inter alia, defendants have made, and continue to make, improper use thereof to compete directly against plaintiff, which has resulted in a loss of business opportunities for plaintiff.

323. Plaintiff has been further injured by defendants’ misappropriation of part or all of Plaintiff’s Trade Secrets to compete directly against plaintiff because, by so competing, defendants have deprived plaintiff of the position of exclusivity it once held in the highly specialized field of royalty‑based securitization.

324. As a direct and proximate result of defendants’ misappropriation of part or all of Plaintiff's Trade Secrets, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

325. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights. 


COUNT XXVI 


MISAPPROPRIATION OF TRADE SECRETS 


(INJUNCTIVE RELIEF) 


(AGAINST CAK/UNIVERSAL, UCC LENDING AND KOPPELMAN AND DELOREN)  

326. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 326 hereof, as if fully set forth herein.

327. Plaintiff has and will continue to suffer irreparable harm as a consequence of defendants’ wrongful use and disclosure of part or all of Plaintiff’s Trade Secrets, which cannot be remedied merely by the payment of money damages. 

328. Unless enjoined from continued misappropriation of Plaintiff's Trade Secrets, defendants will continue to make improper use and disclosure thereof, to plaintiff's future detriment.

329. In the absence of a permanent injunction against defendants, plaintiff will be without remedy, except to institute a multiplicity of lawsuits as each future incident of defendants’ unauthorized use, disclosure and misappropriation of Plaintiff's Trade Secrets occurs.

330. Plaintiff is without adequate remedy at law, and hence is entitled to injunctive relief against the continued unauthorized use, disclosure and misappropriation of Plaintiff’s Trade Secrets.


COUNT XXVII 


MISAPPROPRIATION OF TRADE SECRETS 


(DAMAGES) 


(AGAINST EFI)
331. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 331 hereof, as if fully set forth herein. 

332. Upon information and belief, defendant EFI wrongfully obtained part or all of Plaintiff's Trade Secrets from defendant RZO, which improperly made use of part or all of Plaintiff's Trade Secrets to form defendant EFI, as a consequence of defendant RZO’s breach of fiduciary duties and other obligations that defendant RZO owed to plaintiff.

333. Plaintiff has been injured by defendant EFI's misappropriation of part or all of Plaintiff's Trade Secrets because defendant EFI has made, and continues to make, improper use thereof to compete directly against plaintiff, which has resulted in a loss of business opportunities for plaintiff.

334. Plaintiff has been further injured by defendant EFI's misappropriation of part or all of Plaintiff's Trade Secrets to compete directly against plaintiff because, by so competing, defendant EFI has deprived plaintiff of the position of exclusivity it once held in the highly specialized field of royalty‑based securitization.

335. As a direct and proximate result of defendant EFI’s misappropriation of part or all of Plaintiff's Trade Secrets, plaintiff has been damaged in an amount to be determined at trial, but not less than $100 million, together with interest thereon.

336. Defendants’ actions were willful, wanton, outrageous and in conscious disregard of plaintiff’s rights. 


COUNT XXVIII 


MISAPPROPRIATION OF TRADE SECRETS 


(INJUNCTIVE RELIEF) 


(AGAINST EFI)
337. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1 through 337 hereof, as if fully set forth herein.

338. Plaintiff has and will continue to suffer irreparable harm as a consequence of defendant’s wrongful use and disclosure of part or all of Plaintiff’s Trade Secrets, which cannot be remedied merely by the payment of money damages. 

339. Unless enjoined from continued misappropriation of Plaintiff's Trade Secrets, defendant will continue to make improper use and disclosure thereof, to plaintiff's future detriment.

340. In the absence of a permanent injunction against defendant, plaintiff will be without remedy, except to institute a multiplicity of lawsuits as each future incident of defendant’s unauthorized use, disclosure and misappropriation of Plaintiff's Trade Secrets occurs.

341. Plaintiff is without adequate remedy at law, and hence is entitled to injunctive relief against the continued unauthorized use, disclosure and misappropriation of Plaintiff’s Trade Secrets.


COUNT XXIX


CIVIL CONSPIRACY


(AGAINST ALL DEFENDANTS)
342. Plaintiff repeats and realleges each and every allegation in paragraphs 1 through 342 hereof, as if fully set forth herein.

343. Upon information and belief, each of defendants, wrongfully and knowingly agreed and conspired: (1) to exclude plaintiff from any interest or participation in RFA, and from any benefit from the proposed warehouse credit facility through and by means of the breach by defendants Prudential Insurance, Prudential Investments, RZO and Willkie Farr of their respective fiduciary duties and contractual commitments to plaintiff as set forth above; and (2) to wrongfully use, disclose, misappropriate and convert part or all of Plaintiff’s Trade Secrets as set forth above.

344. As a direct and proximate result of the foregoing wrongful and knowing agreement and conspiracy by and among the named defendants, plaintiff suffered substantial damages.

345. Defendants’ actions were willful, wanton, outrageous, and in conscious disregard of plaintiff’s rights. 

WHEREFORE, plaintiff demands judgment as follows: 

(a)
On the first cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(b)
On the second cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(c)
On the third cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(d)
On the fourth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(e)
On the fifth cause of action, damages in  an amount to be determined, but not less than $100 million, together with interest thereon; 

(f)
On the sixth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(g)
On the seventh cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(h)
On the eighth cause of action, the entry of judgment permanently enjoining defendants and all those in active concert and participation with them, from the unauthorized use, disclosure, misappropriation or conversion of any part or all of Plaintiff’s Trade Secrets, together with a direction of delivery to plaintiff of all documents and records, in any form or manner, that in any way contain part or all such Trade Secrets;

(i)
On the ninth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon;

(j) 
On the tenth cause of action, the entry of judgment permanently enjoining defendants and all those in active concert and participation with them, from the unauthorized use, disclosure, misappropriation or conversion of any part or all of Plaintiff’s Trade Secrets, together with a direction of delivery to plaintiff of all documents and records, in any form or manner, that in any way contain part or all such Trade Secrets; 

(k)
On the eleventh cause of action, damages in an amount to be determined,. but not less than $100 million, together with interest thereon; 


(l)
On the twelfth cause of action, damages in an amount to  be determined, but not less than $100 million, together with interest thereon; 

(m)
On the thirteenth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(n)
On the fourteenth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(o)
On the fifteenth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(p)
On the sixteenth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(q)
On the seventeenth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(r)
On the eighteenth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(s) 
On the nineteenth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(t)
On the twentieth cause of action, damages in an amount to be determined, but not less than.$100 million, together with interest thereon; 

(u)
On the twenty‑first cause of action, damages in an amount to  be determined, but not less than $100 million, together with interest thereon; 

(v)
On the twenty‑second cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(w)
On the twenty‑third cause of action, the entry of judgment permanently enjoining defendants and all those in active concert and participation with them, from the unauthorized use, disclosure, misappropriation or conversion of any part or all of Plaintiff’s Trade Secrets, together with a direction of delivery to plaintiff of all documents and records, in any form or manner, that in any way contain part or all such Trade Secrets;

(x)
On the twenty‑fourth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(y)
On the twenty‑fifth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon;

(z)
On the twenty-sixth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon; 

(aa)
On the twenty-seventh cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon;

(bb)
On the twenty-eighth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon;

(cc)
On the twenty-ninth cause of action, damages in an amount to be determined, but not less than $100 million, together with interest thereon;

(dd) 
Granting plaintiff punitive damages as appropriate, in an amount to be determined by the Court, but not less than $500 million; and

(ee)
Granting plaintiff such other and further relief as this Court may deem just and proper, including attorneys, fees and the costs and disbursements of this action. 

Dated:    New York, New York 


STEIN & ASSOCIATES, P.C.

   December 11, 2001

By:                                           
        

Mitchell A. Stein

489 Fifth Avenue, 29th Floor

New York, New York 10017

(212) 883-0100

Attorneys for Plaintiff

ZIEGLER, ZIEGLER & ALTMAN LLP

555 Madison Avenue, 11th Floor

New York, New York 10022

(212) 319-7600

Attorneys for Plaintiff
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